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LIST OF ABBREVATIONS 

BIMCO:                                           Baltic and International Maritime Council  

DNK:             Den Norske Krigsforsikring For Skib Gjensidig Forening 

ICC:                                                  International Chamber of Commerce  

ICS:                                                  International Chamber of Shipping 

IMB:                                                 International Maritime Bureau  

UNCLOS:                                        United Nations Convention on the Law of the Sea 1982 

Abstract 

The West African region, more precisely the Gulf of Guinea, faces piracy on a daily basis. 

Kidnap for ransom has been trending for some time as it is much easier, quicker, and often 

more profitable for the pirates to take “human cargo” than the entire vessel. When kidnap-

pings for ransom attacks are carried out, they tend to be very violent towards the crew.1 As re-

cent as 24th of November 2021 a piracy incident in the Gulf of Guinea was reported, it in-

volved the Danish frigate Esben Snare.2 Four pirates lost their life during the exchange of fire. 

Even though cases of piracy have decreased BIMCO is still calling for international support in 

the West African region of the Gulf of Guinea. The Danish forces were there to mark their 

presence and hopefully have a deterrent effect on the pirates in the region. However, the frig-

ate is also there to actively locate pirates and intervene where possible if pirate attacks occur.  

 

With a large shipping and offshore activity in the West African region it is vital that these ac-

tual piracy threats are dealt with in the Charter Party agreements. Depending on the Charter 

Party form, the allocation risk can be divided differently between the Shipowner and the 

Charterer.  

 

This thesis intends to highlight the current situation in West Africa in regard to piracy and 

how this risk is divided in three different Time Charter Party forms: Baltime 1939, Shelltime 

4 and NYPE 93. 

 
1 Schillings (2020) 
2 BIMCO News and Trends (2021) 
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1 Introduction 

1.1 Background 

Shipping is an important part of international trade, as was noticed by the world through the 

“Ever given”-situation earlier this year. Maritime transportation supports the on-going global-

ization and has an enormous impact on the global economy. This industry is in fact essential 

to the world’s economy, and around 90% of the world trade is transported by sea.3 

 

Piracy has been a feature in the world of shipping for a long time and has also evolved in its 

form. In the past, piracy was often a prelude to “phantom ship”-frauds, more relating to mari-

time fraud.4 Then came the category of piracy where vessels and cargoes were stolen, and 

during the more recent years this type of piracy has declined while the kidnap hijackings, also 

called ransom-piracy, has become the main form of piracy. Ransom-piracy normally has noth-

ing to do with maritime fraud.5 

 

Ransom-piracy has stipulated a new twist of perils for both Shipowners, Charterers, and insur-

ance companies. Today, maritime piracy in the Gulf of Guinea is not limited to small crime, it 

concerns kidnapping, arms smuggling, and so-called “bunkering”.6 “Bunkering” in this regard 

stands for illicit tapping, theft, and sale of crude oil in big quantities.7 

 

Despite the current decline in number of piracy attacks globally, still during the first half of 

2021, as many as 50 crew members were kidnapped and one killed according to ICC IBM.8 

This shows that even though the numbers are decreasing, the risk is still out there for our sea-

farers, and the risk needs to be regulated in the contracts related to the operation of the ships. 

These contracts are referred to as Charter Parties.  

 

How can the piracy risks associated with shipping in the West African region be dealt with 

under a Time Charter? To which party in a Time Charter shall the risk be allocated? Will the 

off-hire clause be triggered during a piracy event? To answer these questions, it will be of 

 
3 ICS (2021). 
4 Todd (2010) p.1. 
5 Todd (2010) p.1. 
6 Pérouse de Montclos (2012) p. 534. 
7 Pérouse de Montclos (2012) p. 534. 
8 ICC & IMB (July 2021). 
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importance to use existing case law, to analyze Time Charter agreements and to study special-

ized clauses on the topic.  

 

The author of this thesis has also been lucky to have had the help of DNK in understanding 

how piracy works in the practical life and the different organizational structures. The discus-

sions held will be referred to in this thesis under sub-chapter 2.2.1. 

 

1.2 Problem statement 

This thesis intends to investigate how the current threat of piracy in the West-African region 

affects the contractual relation in a Time Charter. The reason as to why the focus will be on 

West-Africa is that the Gulf of Guinea remains the hotspot of piracy in the world with approx-

imately 43% of all the reported piracy episodes in the region in Q1 of 2021.9 The thesis will 

highlight the type of piracy the West African region is currently facing. 

 

The topics will be analyzed from a private law perspective. When piracy occurs, how does it 

impact the contractual relationship between Shipowners and Charterers. According to the dif-

ferent clauses who carries the risk of delay when the ship is hijacked, and ransom payment is 

required? What should the parties to a Time Charter Party think about when entering the 

agreement, what clauses shall they be aware of to secure their best interests? All these ques-

tions will be dealt with throughout this thesis.  

 

1.3 Delimitation 

The thesis will be limited to examine the piracy and war-risk in the West African region, as 

this is the area where most attacks are reported at the current date. Focus will be on Time 

Charter Parties and how these are affected by the on-going situation/threat. Due to page-limi-

tation Voyage Charter Parties will not be further examined. 

 

1.4 Method 

This thesis is written by a student with a background in Norwegian law, currently belonging 

to the Scandinavian Institute of Maritime Law. However, the sources used for this thesis re-

flects the international aspect of maritime law as most cases are either court or arbitration 

 
9 ICC & IMB (April 2021). 
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cases from England. Therefore, it is important to keep in mind that the thesis is written from a 

Scandinavian perspective with English legal sources. To some, this may not make sense, but 

this is a feature of the very specific field of maritime law. In fact. the Time Charter Parties 

used to illustrate in this thesis are international contracts widely used in the Scandinavian 

market as much as they are used in the worldwide market outside of Scandinavia. The litera-

ture used throughout this thesis is international literature, again reflecting the very interna-

tional aspect of this field of law. 

 

The topic that this thesis dives into is supposed to mirror the current situation in the West-Af-

rican region. However, the case law most often originates from the East-African sailing 

routes, like the cases related to the Gulf of Aden. The reason for this is that the previous 

hotspot for piracy was in the East African region, and the disputes that arose due to hijackings 

was first dealt with during that time. This does not mean that disputes do not arise in connec-

tion with piracy hijackings in the West African region, they do, but it does mean that for the 

important cases were developed based on the East African piracy incidents, so for the purpose 

of this thesis, the author will have to use the case law that actually exists. 

 

For this thesis different types of legal methods will be applied as presented below. 

 

Dogmatic legal method is used to describe what the law is, why it is that particular way and 

its possible consequences.10 This type of method can be portrayed as research that tries to pro-

vide a systematic exposition of the principles, rules and concepts that governs a particular 

field of law or institution. It also reviews the relationship between these principles, rules and 

concepts with an aim to solve the uncertainties and possible gaps in the existing law.11 The 

dogmatic legal method will be used to clarify the central concepts related to the topic of pi-

racy and to describe what the different Time Charter Party forms state. 

 

A descriptive method will be used to explain the different types of piracy that occurs in the 

Gulf of Guinea, using sources from Den Norske Krigsforsikring for Skib (DNK). 

 

 
10 Waks (2017) p.6. 
11 Smits (2015) p.5. 
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Normative legal method concerns values and will as well be used for the purpose of this the-

sis.12 To be able to use a more critical analysis on what the parties to a Time Charter Party 

shall consider, taking piracy and war-risk into consideration, the normative legal method will 

be useful. 

 

1.5 Structure of the thesis 

To supply the reader with the relevant background knowledge, a clarification of the central 

concepts will follow under Chapter 2, under this chapter the reader will also be provided with 

what forms of piracy that are relevant in the West African region today. Further, Chapter 3 

will analyse in what way the piracy risk impacts the Time Charter Party`s allocation of risk, 

determine three central standard forms for charter parties with relevant clauses, and the sup-

plementary piracy clauses that can be inserted. Finally, in Chapter 4, there will be some con-

cluding remarks on what is relevant for the parties to a Time Charter to consider when enter-

ing a Time Charter Party. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 
12 Waks (2017) p. 6-7. 
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2 Central Concepts 

2.1 Introduction  

The purpose of Chapter 2 is to provide the reader with knowledge of what constitutes piracy 

and what are the relevant forms of piracy today in the West African region. The thesis takes 

on investigating how the risk of piracy is allocated in a Time Charter Party, therefore it is also 

highly relevant to clarify what a Time Charter Party constitutes of.  

 

2.2 Concept of Piracy 

A piracy incident may have different consequences from a legal perspective and there might 

be a central concept of what it constitutes, however there is no specific definition of piracy.13  

 

Regardless of which definition one might use for piracy, the fundamental idea behind piracy 

is robbery at sea, and the fact that piracy will always involve forceful seizure of property.14 

Further, pirates as such have never really been considered idealists, but criminals.15 

 

Why is it important to establish a universal definition of piracy? It carries an importance to 

establish a universal definition of piracy due to its worldwide scope, and for it to be acknowl-

edged by the different national jurisdictions and the worlds shipping community in whole. It 

helps to create certainty for the different key players in the shipping industry. Once pirates 

have been arrested and taken into custody, prosecution will raise questions that regards do-

mestic criminal law. In UK for instance, piracy has for a very long time been considered crim-

inal offence, and with a definition that differ from piracy in international law.16 It is also im-

portant to have a definition of piracy since it may be an insured risk, whether it will fall within 

the general marine or war policy will depend on the definition and the different marine insur-

ers market (in Norway piracy is covered by the war policy, while in the UK it would be cov-

ered under the general policy).  

 

Most people would probably describe piracy as ‘an act of robbery on the world´s oceans for 

personal profit’. However, there are some more recognized definitions, and two of them 

 
13 Todd (2010) p.3. 
14 Todd (2010) p.4. 
15 Todd (2010) p.4. 
16 Todd (2010) p.3. 
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comes from the International Maritime Bureau and UNCLOS, both in which will be described 

in detail below. 

 

The IMB define piracy as: “an act of boarding any vessel with the intent to commit theft or 

any other crime and with the intent or capability to use force in the furtherance of that act”.17  

 

Under art. 101 of the UNCLOS piracy is defined as any illegal act of violence, detention, dep-

redation, committed for private ends by the crew or passengers of a private ship, on the high 

seas, against another ship, persons or property aboard such ship, in a place outside the juris-

diction of any state. In addition, it will also be defined as piracy when voluntary participation 

in the operation of a ship, with knowledge of the fact that it is a pirate ship or acts of inciting 

or intentionally facilitating the above-mentioned described acts. 

 

The difference between the two definitions is mainly that the IMB constitutes a broader type 

of definition, and thus it is catching more cases to be recognized as piracy attacks. To illus-

trate, it does not contain a condition for it to take place on the high seas, neither that it should 

be outside a jurisdiction. 

 

The IMB Piracy Reporting Centre, hereinafter IMB PRC, follows both the definition of Piracy 

by UNCLOS, and the definition of Armed Robbery by the IMO developed during its 26th As-

sembly session as Resolution A.1025 (26) “Code of Practice for the Investigation of Crimes 

of Piracy and Armed Robbery against Ships” page 4:  

“Armed robbery against ships means any of the following acts: 

1. any illegal act of violence or detention or any act of depredation, or threat thereof, 

other than an act of piracy, committed for private ends and directed against a ship or 

against persons or property on board such a ship, within a State’s internal waters, ar-

chipelagic waters and territorial sea; 

2. any act of inciting or of intentionally facilitating an act described above.” 

 

This results in IMB PRC having a definition that can cover many different forms of piracy 

and attempts. It will thereby cover pirates have boarded the vessel, as it is an illegal act gain-

ing access onto the vessel. The definition will cover when a vessel is hijacked, when pirates 

 
17 Schillings (2020). 
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successfully have gained access onto the vessel and takes over the control from Master and 

Crew on board. Covering the events when a vessel is fired upon, as this means that weapons 

are being discharged against the vessel while a possible attempt to gain access over it. Finally, 

it will cover attempts, when pirates attempt to approach the vessel with an intention to board 

it but are not successful due to actions taken by the crew on board. The above listed illegal 

acts, may result in the crew being kidnapped, kept hostage, threatened, assaulted, injured, 

gone missing or in worst case leading to death of crew members. To the vessel, the above 

listed acts may result in damages, both to the equipment and the vessel itself. To cargo, the 

above-mentioned acts may result in damage or even theft. 

 

As one can see the definitions are essentially the same, but they do differ to some extent in 

terms of how wide reaching they are. For the purpose of this thesis, it is not essential to estab-

lish which of the definitions to follow, but it should be noted that numbers and facts provided 

by the DNK follows the definition by the IMB PRC. 

 

2.2.1 Forms of piracy occurring in the West African region 

Having cleared out what may constitute piracy by IMB PRC´s wider definition, the focus will 

be turned to what forms of piracy the West African region is faced with today. For this sub-

chapter, knowledge that have been provided in direct communication with DNK will be used 

and referenced to Annex I (among other sources) of this thesis. 

 

The case law that will assist on illustrating how the risk allocation is divided in a Time Char-

ter Party in case of a piracy event throughout this thesis, are mainly case law from piracy at-

tacks that occurred in the East coast of Africa, often outside Somalia. Back when piracy in the 

East African region was a hot topic (10 years ago), the piracy actions was also carried out in a 

different manner, a different type of strategy was used. For instance, a vessel would usually 

be kept up to three months and the piracy acts were a lot less violent than what is seen today 

in the West African region. These are important aspects to keep in mind as they played a role 

for how the allocation of risks first were first dealt with in Charter Parties and how disputes 

that arose were decided on. For instance, a Shipowner would not suffer from off-hire for the 

first three months. Usually, the vessel and its crew were held hostages for three months, while 

today in West-Africa the trend is that ransom can be carried out in a shorter time frame, but 

with heavier violence to crew wile demanding ransom payment.  
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Consequently, do the clauses work as they did in relation to piracy in East-Africa, or should 

the parties to a Time Charter make use of the newly developed piracy related clauses? To be 

able to answer this question, it is necessary to go a little bit more into detail on how the situa-

tion looks in the West-African region as per 2021. 

 

The intention with this sub-chapter is to give an idea of what piracy looks like in the West Af-

rican region, more specific the Gulf of Guinea, what sort of violence is reported etc. The Gulf 

of Guinea accounted for 32% of all reported piracy incidents, this number includes when ves-

sels have been fired upon and when vessels have been hijacked.18 

 

As of 2021 the type of violence that crews in the Gulf of Guinea have had to suffer was 15 

kidnappings and one incident where a crew member lost his life. The type of arms used varied 

from different guns to knives. The waters in and off Nigeria remain highly risky.19 When 

reading the reports one can easily understand which of the countries that carries the higher 

risk of piracy in the Gulf of Guinea. The pirates that operate in the Nigerian part of the Gulf 

are often described as heavily armed, extremely violent and manages to action also far from 

the coast, rivers, ports, and other surrounding waters.  Incidents of piracy have also been re-

ported over 200 nautical miles from the coast of Nigeria.20 The IMB PRC evaluates all wa-

ters in Nigeria to be at high risk for piracy, and especially the kidnapping for ransom being 

the biggest risk that crews operating in Nigeria may encounter. A few years back, gas oil was 

also being stolen when tankers were hijacked in the area, and although this risk has decreased 

vessels are advised to be vigilant.21 

 

So, what are the current trends for piracy in the Gulf of Guinea? Currently all sorts of vessels 

are being attacked, mostly for kidnapping of crews and they will only be released against a 

ransom payment. During Q2 of 2021, there has also been reports that fishing vessels have 

been victims of hijackings, they are then used as potential mother ships to target the merchant 

vessels.22 

 

 
18 Annex I, p. 25. 
19 Annex I, p. 22. 
20 Annex I, p. 25. 
21 Annex I, p. 22. 
22 Annex I, p. 25. 
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The Gulf of Guinea accounts for most maritime kidnappings around the world.23 However, 

factors explaining piracy in all different hot-spot areas are usually the same and consists of: 

corruption, weak laws and unstable governments that are not able to respond to piracy threats, 

and the economic situation in the regions which have led some people to resort to illegal ac-

tivities such as piracy.24 

 

2.3 Concept of Time Charter Party 

 

Since this thesis will focus on the type of Charter Party called Time Charter, it is essential to 

dwell into what actually constitutes a Time Charter Party and its features.  

 

A Time Charter party is an agreement where the Shipowner of a ship makes the services of 

the ship available, including the crew, to the Charterer.25 The ship will be available for taking 

voyages as directed by the Charterer, within agreed area for a particular duration. The Ship-

owner is thereby obliged to deliver the routes that the Charterer may order within the time 

frame of the Time Charter Party, meanwhile the Charterer does not acquire possession of the 

ship or any other rights of property in her. What the Charterer essentially obtains is a right to: 

direct, for the period of the Time Charter, what cargoes the ship shall carry and where mean-

ing to and from what ports. This also shows that a Time Charter is not a kind of leasing agree-

ment.26 

 

The principle of what a Time Charter is has been stated by the English courts in numerous 

cases, here is one example: “Under a time charterparty ... the shipowner undertakes to make 

the vessel available to the Charterer for the purposes of undertaking ballast and loaded voy-

ages as required by the Charterer within a specified area over a stated period.”27 

 

Put in contrast with Bareboat charterers, which is an agreement where the Shipowner leases a 

ship to the Charterer in which the Charterer takes possession of the ship and provides with its 

 
23 Schillings (2020). 
24Schillings (2020).  
25 Swansea University (2018) p.47. 
26 Swansea University (2018) p.47. 
27 SKIBSAKTIESELSKAPET SNEFONN, SKIBSAKSJESELSKAPET BERGEHUS AND SIG. BERGESEN 

D.Y. & CO. v. KAWASAKI KISEN KAISHA LTD. (THE "BERGE TASTA") [1975] 1 Lloyd's Rep. 422, at 
424 (Donaldson J). 
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own crew and ship management to operate, a Time Charter is only a contract for the services 

of the ship.28 

Time Charter Parties come in different forms and variations, some are drafted from a mere 

Shipowner point of view, while others have a more protective approach in regards to the 

Charterer. The Time Charter Parties may vary depending on what is being transported, and 

where and what routes the ship will sail.  

 

Many of the Time Charter Parties that takes into account the Shipowners risks have been 

founded by The Baltic and International Maritime Council (BIMCO), which forms the 

world´s largest private shipping organization.29 BIMCO’s ambition is to be a part in building 

a “resilient industry in a sustainable future whilst protecting world trade through helping 

manage the risk to our members, and therefore shipping, in a changing world”.30 One part in 

achieving this is forming standard Charter Party contracts that their members can use and 

amend in their use.  

 

One of the most frequently used Time Charter Party is the BIMCO Uniform Time-Charter, 

that goes under the code name Baltime 1939 (revised in 2001).  

 

Sometimes BIMCO themselves also recommend other Time Charter parties, even though it 

may not be developed by the BIMCO experts. For instance, the New York Produce Exchange 

Form, code name: NYPE 93, well used in the dry-cargo business. 

 

For tankers the Time Charters are a bit different, since the biggest oil companies have enough 

power and influence in the market to develop their own Time Charter Parties, thus allocating 

risks with a perspective on protecting the Charterer. For instance, the oil company Shell has 

developed the Time Charter form Shelltime 4.   

 

The examples that will be used in this thesis are Baltime 1939 (protecting the Shipowner), 

Shelltime 4 (protecting the Charterer), and NYPE 93 (somewhere in between the two before-

mentioned). 

 

 
28 Swansea University (2018) p.48. 
29 BIMCO (2021) 
30 BIMCO (2021)  
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3 The impact piracy has on the contractual relation between the 

Shipowner and the Charterer 

3.1 Introduction 

This chapter intends to investigate what impact the on-going piracy threat in the West African 

region have on the contractual relation between the Shipowners and the Charterers in a Time 

Charter, having in mind the central concepts discussed above in Chapter 2. 

 

To understand the impact piracy has on contractual relationships between Shipowners and 

Charterers operating in the West African region, it is important to first understand the nature 

of risk allocation in a Time Charter Party. This will be introduced in the following section, be-

fore presenting typical issues that might arise, and how these are dealt with in the traditional 

clauses under the three relevant Time Charter Party forms. Reviewing these clauses will illus-

trate how the risk allocation is regulated on a straightforward/ simple Time Charter Party ba-

sis. For instance, the Master might find it necessary to re-route to avoid a dangerous area, 

which may amount to deviation causing additional expenses for the Charterer under a Time 

Charter Party.31 Or, if the vessel is ordered to an unsafe port, the Charterers can be led into a 

breach of the Charter Party as the Shipowners are not required to accept the nomination of an 

unsafe port. 32 Another question that can arise in connection with a Time Charter, is whether 

the off-hire clauses are triggered if the vessel gets hijacked by pirates. 

 

Following the analysis of the Time Charter Parties and their straightforward handling with pi-

racy events, the thesis will move on to focus on specific piracy clauses, anti-piracy clauses, 

and in further, also war clauses and how these might be triggered where piracy has become 

(increasingly) localized in risk areas.33  Lastly, the thesis will mention some concluding and 

creative remarks on what the parties should and could take into consideration when entering a 

Time Charter operating in areas such as the West African region, with higher likelihoods of 

vessels being hijacked by pirates.  

  

 
31 Todd (2010) p.45. 
32 Todd (2010) p.46. 
33 Todd (2010) p.48. 
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3.2 How does the nature of a Time Charter affect the allocation of commercial 

risks? 

As will be further analyzed at in this thesis, different standard clauses have been developed to 

address issues that may arise under a Time Charter in connection with a piracy event. Under-

standing the nature of Time Charters and the general allocation of risk under a Time Charter 

Party, will provide the necessary understanding of the reasoning behind the wording and the 

context against which ambiguities may be resolved.34 

 

By the nature of a Time Charter is such that, the risk allocation regarding the management and 

navigation of the vessel, including the care that any cargo requires, is located with the Ship-

owners. 35 This is the rule unless the Time Charter expressly provides otherwise. Contrary, the 

Charterer will be carrying the risks which are associated with the trading of the vessel. The 

obligation to pay hire is fundamental under a Time Charter, and constitutes a so-called “on-

going obligation”, usually with very limited rights for the Charterer to make deductions from 

hire or to be able to treat the vessel as off-hire.36 From this, it might sound like the allocation 

is pretty clear, but as a series of well-known cases have illustrated, the distinction between 

what is a navigational and managerial risk of the vessel is on one side, and what is a trading 

and employment risk on the other, is certainly not as simple as it might appear.37 The distinc-

tion is inevitably tied to the exact wording of the Charter Party in question.38 In the Court of 

appeal in HYUNDAI MERCHANT MARINE CO LTD v FURNACE WITHY (AUS-

TRALIA) PTY THE “DORIC PRIDE” [2006] 2 Lloyd's Rep. 175 (hereinafter: “The Doric 

Pride”) these points were highlighted. 

 

3.2.1 The Doric Pride case 

In The Doric Pride the question was who was bearing the burden of delay for a vessel that 

was on a Time Charter. The delay was caused by the vessel being targeted for inspection as a 

“high interest vessel” by the US Coast Guard when it was about to proceed to New Orleans to 

load. The inspection itself was delayed because of a collision between two other vessels on 

the Mississippi river (which diverted the Coast Guard resources since the river closed and 

 
34 Swansea University (2018) p.58. 
35 Swansea University (2018) p.49. 
36 Swansea University (2018) p.49. 
37 Swansea University (2018) p.49. 
38 Swansea University (2018) p.49. 
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therefore delayed the inspection). The Charterer in this case wanted to place the vessel on off-

hire for the period of delay and argued that she had been detained within in the meaning of 

clause 85 on the NYPE Charter Party form, which in this case constituted a special off-hire 

clause placing the vessel off-hire if captured, seized or arrested. The clause also contained a 

provision stating that the vessel would not be off-hire if the capture, seizure, detention, or ar-

rest was occasioned by ‘any personal act or omission or default of the Charterers or their 

agents or by reason of cargo carried or calling port of trading under this charter’. This part 

of the provision was what the Shipowners argued that the delay fell within since the detention 

occurred because of the order (by the Charterers) to proceed to New Orleans.39 In the Court of 

Appeal, the Shipowners argumentation was rejected. Different from the first instance, the 

Court of Appeal treated the trip as a Time Charter and not as a Voyage Charter, from there the 

Court of Appeal went on to consider with whom the responsibility for the delay laid from the 

nature of the charter. The basis for the Court of Appeal´s reasoning can be found in Rix LJ´s 

judgement: “We are not here concerned with personal act, omission or default of the charter-

ers or their agents, but it is submitted by Mr. Cooper that this is a case of detention by reason 

of calling port of trading. It seems to me that when one looks at clause 85 in the context of 

the other clauses under this charter to which I have referred in this judgment, one sees that 

there is within the express wording of the particular clauses a basic distinction which the 

draftsman seeks to make, and which is entirely familiar to owners and charterers, between 

those matters which lie upon the owners’ side of responsibility, essentially the vessel and 

crew, which the owners have to provide to the charterers, and those matters relating to the 

charterers’ employment of the vessel and crew for their trading purposes, which lie upon the 

other side of the line. Thus one has come across reference to ‘‘cargoes carried or ports vis-

ited while vessel is employed under this Charter’’ in clause 2 and ‘‘ports called or cargoes 

carried’’ in clause 84 as well. Those are the closest analogous expressions to the words 

which fall to be construed in clause 85, but the point I seek to make is a more general point 

than that: in its various forms of wording the charter seeks to draw the line, which can of-

ten be a difficult line to draw in just a few words, between matters which are the owners’ 

responsibility and matters which are the charterers’ responsibility. It is possible to see this 

line being drawn in clauses 1, 2, 8, 15, 26, 52, 55, 56, 84 and 85. 

… Thus with reference to cargo carried or calling port of trading under clause 85, as in the 

 
39 Swansea University (2018) p.49. 
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case of the similar expressions in clauses 2 and 84, there is acknowledgement of the charter-

ers’ responsibility for the trading or employment of the vessel.”40 

 

Further, the judge considered on which side of responsibility the case fell upon. Did the issue 

arise due to the vessel´s status as a first-time caller, or was the problem rather due to the trad-

ing of the vessel by the Charterers to New Orleans? In the end the Court of Appeal reached its 

decision stating that the problem was that the vessel´s status was as a first-time caller, a matter 

which the Shipowners certainly was aware of but a matter that the Charterers did not carry 

knowledge of.41 Therefore, clause 85 of the Charter Party could not be relied on by the Ship-

owners. 

 

What does this case bring to this thesis? Well, it is a good illustration of the general proposi-

tion that the nature of a Time Charter and essential division of responsibilities between Ship-

owners and Charterers.42 The case provides a guide in determining how time lost or other ex-

penses and liabilities can be allocated under a Time Charter, especially under circumstances 

where there may be ambiguities as to the actual meaning of the clause.43 

 

3.2.2 The Global Santosh case 

A more recent case that also dealt with a Time Charter Party on a NYPE form and the divi-

sion of risk when the vessel was arrested, is the NYK Bulkship (Atlantic) NV v. Cargill Inter-

national SA, The Global Santosh [2016] UKSC 20, [2016] 1 WLR 1853 (hereinafter: “The 

Global Santosh”). In The Global Santosh the Supreme Court concluded that the dispute had 

arisen between the receivers and sub-Charterers, and such fell outside the scope of delegated 

tasks and therefore the Charterers were not considered responsible for the arrest of the ves-

sel.44  

 

The nature of this case is different (and more complex) since the issue arose due to sub-Char-

terers being unable to discharge cargo because of the dispute between receiver and sub-

 
40 The Doric Pride, para 33- 34. 
41 The Doric Pride, para 35- 52. 
42 Swansea University (2018) p.50. 
43 Swansea University (2018) p.50. 
44 Definition of “sub-Charterer”: means any person entering a Sub-Charter with the Charterers for the charter-

ing of the Vessel from the Charterers (disponent owners) to such person (charterer). 
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Charterer on receiver’s liability for demurrage.45 In The Global Santosh, the sub-Charterers 

intended to have the cargo on-board the vessel arrested due to the dispute on demurrage, but 

in fact the whole vessel was arrested. The Charterer (the one in direct agreement with the 

Shipowner) withheld hire for the period that the vessel was under arrest. The Charterer relied 

on the off-hire clause which stated that the vessel would be off-hire during any period of ei-

ther detention or arrest, as long as the arrest was not “occasioned by any personal act or 

omission or default of the Charterers or their agents”. The Shipowners claimed that the sub-

Charterers was the Charterers “agents” and therefore it was their personal act by having the 

vessel arrested, therefore the Shipowners claimed that the off-hire clause could not be relied 

upon. The Shipowners arguments were successful all the way up to the Supreme Court where 

the previous interpretation of the division of risk was overturned. When a ship is sub-let under 

a Charter Party it results in a chain of contracts with the Charterer and its rights at the head of 

the chain. These rights and obligations by the Charterer were made available to sub-Charter-

ers and the obligations were vicariously performed by the sub-Charterers down the contract 

chain, such that those parties were the agents of the Charterers for the purpose of clauses such 

as the off-hire clause.46 So, the Supreme Court did not disagree that the sub-Charterers would 

fall under “agents”, however the majority held that the Time Charter imposed an obligation on 

the Charterers to carry out the handling of cargo, but it did not state any obligation as to the 

timing of such handling.47 Therefore, while the Charterers would have been liable for any act 

or omission of the other parties in carrying out the handling of cargo operations, the acts of 

the sub-Charterer and receiver which eventually led to the arrest of the vessel and thereby de-

lay were not a vicarious performance of the obligation under the Time Charter Party.48 This 

fell outside the scope of the provision.  

 

3.2.3 Concluding The Doric Pride and The Global Santosh 

Comparing the two cases, one can make note of that in The Global Santosh, the Lordships 

went further to see if the acts or omissions of the sub-Charterers or receivers fell within the 

scope of activities delegated by the Charterers down the chain of contracts. Had the Lordships 

followed The Doric Pride judgement, then the basic distinction made by Rix LJ would have 

 
45 Swansea University (2018) p.50. 
46 Swansea University (2018) p.51. 
47 Swansea University (2018) p.51. 
48 Swansea University (2018) p.51. 
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made the Charterers liable (vessel & crew on the Shipowners responsibility while trading & 

commercial lies with Charterer, ref abovementioned). 

 

In lack of a unique provision, The Doric Pride and The Global Santosh both support the sug-

gestion that the pending assessment is to allocate whether the risk is relating to the navigation 

and management of the vessel, or the employment and trading of the vessel. However, having 

gone through the cases it is safe to say that there is no general proposition that maritime secu-

rity issues will prima facie fall on one side or the other.49 Even in the cases that are clear on 

falling on the managerial side, the causation of the risk may require a more thorough investi-

gation of facts to determine if the actual cause of any loss fell within the relevant risk.50 

 

3.3 Off Hire 

The general principle in a Time Charter Party is that hire continues to run, even when the 

Shipowners might be in breach of the Charter Party, unless the Charter Party expressly pro-

vides something that contradicts this principle.51 Most Time Charters contain an off-hire 

clause. An off-hire clause has the function that it will excuse the Charterer from having to pay 

hire while the ship is prevented from performing the charter service.52  

 

In the event of a vessel getting hijacked by pirates, does that constitute an off-hire situation? 

The Shipowner would of course want hire to be paid during captivity, while the Charterer 

does not want to pay anything while he is not able to make any profit out of chartering the 

vessel. Piracy is normally not listed as an off-hire event, but let’s have a closer look how this 

plays out in the different Time Charter Parties.53 

 

The first question to be addressed in determining an off-hire event is whether the Charterers 

can show that the full working of the ship has been prevented fully. In the case of The Aqua-

charm, Lord Denning, M.R stated: “We are to inquire first whether the ‘full working of the 

vessel’ has been prevented. Only if it has, do we consider the ‘cause’.”54 Which again was 

 
49 Swansea University (2018) p.55. 
50 Swansea University (2018) p.55. 
51 Todd (2010) p.47. 
52 Coghlin (2014), p.441. 
53 Todd (2010) p.47. 
54 ACTIS CO. LTD V THE SANKO STEAMSHIP CO LTD (THE “AQUACHARM”) [1982] 1 LLOYD’S REP 

7, page 9. 
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followed up in  The Laconian Confidence  where Rix, J, stated: “It has therefore been said 

that the first question to be answered in any dispute under the cause is whether the full work-

ing of the vessel has been prevented; for if it has not, there is no need to go on to ask whether 

the vessel has suffered from the operation of any named cause…”.55 

 

After it has been established that the full working of the vessel has been prevented, it is time 

to determine if the situation have been caused by an event within the wording of the particular 

clause.56 Examples of these would be; deficiency of men, default of men (or as in the NYPE 

93 version replaced it with: deficiency and/or strike of officers or crew), breakdown to hull, 

machinery or equipment, Damages to hull, machinery or equipment, detention by average ac-

cident to ship or cargo, Or by any other cause preventing the full working of the vessel. 

As one may understand, a lot of events may fall within or outside these wordings. However, if 

the wording “any other cause” is accompanied with “whatsoever”, then this disables the 

ejusdem generis rule from applying.57 

 

Further, under most off-hire clauses a vessel will only be considered off-hire if there has been 

a “loss of time”, however this is not always the case, and it depends on the Time Charter 

form.58 

 

3.3.1 The three Time Charter Parties in relation to off-hire 

Baltime 1939 regulates off-hire in the “Suspension of hire” clause 11, and in addition the 

Conwartime 1993 clause is inserted in clause 20, which is further explained in sub-chapter 3. 

3.8 of this thesis. In this Baltime 1939 standard form, piracy is not directly enlisted as an off-

hire event, naturally taking into consideration that this is a very Shipowner centric type of 

Charter Party. For anything to be considered off-hire in Baltime 1939, it must fall under the 

very narrow cl. 11 (A). While cl. 11 (B) is basically just repeating that anything beyond or 

outside (A) is not considered off-hire under Baltime 1939 and the vessel will remain on-hire 

for situations covered under (B). 

 

 
55 ANDRE & CIE S.A v. ORIENT SHIPPING (ROTTERDAM) B.V. (THE “LACONIAN CONFIDENCE”) 

[1997] 1 Lloyd’s Rep. 139, page 141. 
56 Coghlin (2014), p.446. 
57 Coghlin (2014), p. 451. 
58 Coghlin (2014), p. 454. 
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If there in theory could be ways for piracy to fall under the off-hire clause in Baltime 1939, 

any doubt would always benefit the Shipowner. The piracy event must either be considered a 

deficiency of men, which based on the case COSCO BULK CARRIER CO LTD v TEAM-UP 

OWNING CO LTD (THE "SALDANHA") [2010] (hereinafter “The Saldahna”), this is very 

unlikely.59 Alternatively, if it would be considered an accident, which again it wouldn’t based 

on The Saldahna case. Then the criteria of the vessel being hindered or prevented to work 

would also have to be fulfilled. The author of this thesis finds it very unlikely that a piracy 

event ever would become an off-hire event under Baltime 1939. Clause 11 is very narrowed 

down as it is and is not flexible in interpreting many types of off-hire events into it. 

 

In Shelltime 4, it is not really dealt with piracy exclusively in its off-hire clause 21, therefore 

it must be interpreted to see if it may be included in the wording and may possibly fall under 

“any other similar cause preventing the efficient working of the vessel” of clause 21 (a) (i). 

However, clause 27 (a) lists exceptions where piracy is not mentioned explicitly but could po-

tentially fall under “riots”.60 Since Shelltime 4 is a type that divides the risks in favor of the 

Charterer, any uncertainty will usually fall on the Shipowner. This is shown in how the off-

hire clause is much broader reaching in Shelltime 4 than in Baltime 1939 for instance.  

 

In NYPE 93 clause 17, different off-hire events are listed, and it does contain a “catchall”-

phrase that is common: “…or by any other similar cause preventing the full working of the 

Vessel”. However, piracy is not explicitly listed as an off-hire event under this Charter Party 

form either. In NYPE 93 clause 21 though mutually excepts “dangers and accidents of the 

sea”, that might in theory cover piracy to be a mutually excepted event, but this clause seems 

to fit if the vessel is lost or missing.61 

 

In the BELCORE MARITIME CORPORATION V F. LLI MORETTI CEREALI SPA (THE 

MASTRO GIORGIS) [1983] 2 Lloyd’s Rep 66 (hereinafter “The Maestro Giorgis”) case, the 

vessel was chartered for a trip from South America to Italy on a NYPE form with the wording 

“whatsoever” added to finish the off-hire clause.62 The vessel was arrested due to allegations 

of the cargo being damaged. Prevented to leave Barletta for several days, Lloyd, J., stated that 

 
59 The Saldahna, p. 192. 
60 Todd (2010) p.45. 
61 Todd (2010) p.45. 
62 Coghlin (2014), p. 451. 
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the ship was set to be off-hire while under arrest; “Where, as here, the word ‘whatsoever’ is 

added, any cause may suffice to put the vessel off-hire, whether physical or legal; the ques-

tion in each case  is whether it prevent the full working of the vessel for the services immedi-

ately required… no responsible person could use the vessel in the present case, so long as she 

was under arrest”.63 How would this reasoning play out if the event was a hijacking and the 

“whatsoever” wording had been added to the off-hire clause? In the sub-chapter below this 

additional wording will be looked closer at from further case law. 

 

3.3.2 The Saldanha case 

In The Saldanha the vessel was a Panamax size bulk carrier.64 The vessel was on a charter for 

a period of 47 to 50 months under the terms of an NYPE Form of Charter Party. Whilst sail-

ing through the transit corridor in the Gulf of Aden in February 2009, the vessel was seized by 

Somali pirates. The master was forced to sail the vessel to the waters of the Somali town Eyl, 

and it remained there until the 25 April when the pirates released her. However, it took until 

the 2nd of May before she reached an equivalent position to the location at which she was 

seized. The Charterers refused to pay hire between 22 February and 2 May. 

 

Under a Time Charter, hire is payable continuously unless the Charterers can bring them-

selves within any exceptions. If there are any doubts about the meaning of exceptions, this 

would be resolved in favor of the Shipowners. Therefore, unless an event falls within the off-

hire exceptions, a risk of delay will always lie with the Charterers. 

 

The question that came before the Arbitration Tribunal was whether the detention by the So-

mali pirates, piracy or perhaps the effects of piracy entitled the Charterers to put the vessel 

off-hire in reliance upon clause 15 of the NYPE form of Charter Party. Clause 15 of the 

NYPE Charter Party provided as follows: “That in the event of the loss of time from default 

and/or deficiency of men including strike of Officers and/or crew or deficiency of… stores, 

fire, breakdown or damages to hull, machinery or equipment, grounding, detention by aver-

age accidents to ship or cargo, dry-docking for the purpose of examination or painting bot-

tom, or by any other cause preventing the full working of the vessel, the payment of hire shall 

cease for the time thereby lost…”.65 

 
63 The Maestro Giorgis, p.68-69. 
64 The Saldahna. 
65 The Saldahna, p.186. 
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The Award on Preliminary Issues dated 8 September 2009 answered this negative, meaning 

that the detention by the Somali pirates could not constitute an off-hire event under the NYPE 

Charter clause 15. The Charterers appealed and tried to bring themselves within one or more 

of the following three causes that clause 15 contained: i) “Detention by average accidents to 

ship or cargo”; ii) “Default and/or deficiency of men”; iii) “Any other cause”. 

 

When it came to the third cause iii) “Any other cause”, the Court noted that the wording of 

clause 15 was “any other cause” and not “any other cause whatsoever”. It was pointed out 

that this difference was significant and a reference to Rix J in The Laconian Confidence 

[1997] 1 Lloyd's Rep. 139 , at p. 150 – 151 was made: “In my judgment it is well established 

that those words [i.e., ‘any other cause’], in the absence of ‘whatsoever’, should be construed 

either ejusdem generis or at any rate in some limited way reflecting the general context of the 

charter and clause…”. The Charterers in the case tried to argue that the wording “any other 

cause” also without the “whatsoever” part worked as a sweeping provision.  

 

The judge did not accept the submissions made by the Charterer. In the judge’s view, seizure 

by pirates stated a “classic example” of a totally extraneous cause. The judge stated that over-

all and whether regard to the effects of piracy or both, the incident stayed a totally extraneous 

cause, that fell outside of any sweep up wording and agreed with the tribunals statement: “We 

cannot accept any of these permutations [i.e., those contained in Charterers’ argument.] They 

all seemed to us to be attempts to avoid the well known consequences of the wording in the 

form agreed by the parties. This act of piracy was not eiusdem generis. It did not arise out of 

the condition or efficiency of the vessel, or the crew, or the cargo, or the trading history, or 

any reasonable perception of such matters by outside bodies. Unlike a trading history which 

gave rise to typhus or a well-grounded suspicion of typhus, it was a truly extraneous cause. 

The effect of the bargain contained within clause 15, construed in its general context, was that 

Owners did not take the risk of the full working of the vessel being prevented by an extraneous 

cause such as piracy. The Charterers…did assume that risk.”66 

 

The interesting take away with this case is that it seems like if the wording would have been 

phrased differently and included “any other cause whatsoever”, the Charterers probably 

 
66 The Saldahna, para 34. 
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would have been able to claim off-hire under clause 15. Instead, the seizure was recognized as 

a marine peril, but not such falling under clause 15 of the Charter Party and the appeal was 

dismissed. 

 

3.4 Rerouting to avoid piracy 

There are many things a Shipowner can do to actively avoid piracy, one of them is to reroute 

when necessary. At times rerouting to avoid piracy may cause conflict of interest, sometimes 

the routes the Shipowner would prefer to minimize the risk of hijacks may lead to a route that 

is longer and will therefore cost the Charterer both money and time depending on what rights 

the Shipowner have in the Time Charter. In the East African region, Shipowners sometimes 

want to reroute via, the much longer, Cape of Good Hope, while the Charterer wants to transit 

through the Gulf.67  

 

In these sorts of scenarios it is clear that it is in the Shipowner’s interest to protect the vessel 

and its crew, while ensuring that cargo reaches its destination and recipient, all this while 

avoiding being hijacked (which could most often lead to paying ransom) and of course avoid 

having potential loss of earnings during detention. While the Charterer wants the on-hire time 

to be as effective as possible, not taking any time-consuming re-routes. 

 

The point of mentioning this particular issue termed rerouting is that if the parties do not deal 

with this in the Time Charter Party, then the Shipowners may have a possible defense against 

a claim for breach of their obligation to prosecute the voyage with “outmost dispatch” since 

they would be allowed to deviate from the direct geographical route to avoid danger (potential 

piracy).68 In Duncan v. Kloster (The Teutonia) [1872], L.R. 4 P.C. 171 (hereinafter: “The 

Teutonia”), it was held that the master could deviate for the purpose of avoiding the danger, 

only if he received credible information that if he continues in the planned course of the voy-

age, the vessel would be exposed to some imminent peril, as for instance, that there are pirates 

in this course.69 

 

For the West African region, it is possible that the Shipowners would like to deviate from the 

planned route and go much further from the coastal waters and consume more time in 

 
67 Ellevsen (2009), p.1. 
68 Ellevsen (2009), p.1. 
69 Ellevsen (2009), p.1. 
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reaching destination. Taking into consideration that piracy attacks carried out by Nigerian pi-

rates have been reported to have taken place over 200 nautical miles from the coastline.70 

 

3.4.1 The three Time Charter Parties in relation to rerouting 

How is rerouting dealt with under the three different Time Charter forms, Baltime 1939, 

Shelltime 4 and NYPE 93? 

 

Baltime 1939 does not contain a specific clause about rerouting, however the vessel could not 

be put off-hire in such case since clause 11 is extremely narrow and further in clause 9 the 

Master only has an obligation to carry out the voyages with the “utmost dispatch”. It is there-

fore presumable that in case of rerouting the Shipowners would under Baltime 1939 benefit 

from the outcome of The Teutonia mentioned above. However, Baltime 1939 does contain the 

Conwartime 1993 clause (clause 20) which could be used and triggered if the area has become 

a hotspot, further explained in sub-chapter 3.8 below. 

 

Under Shelltime 4 the vessel could be considered off-hire if the rerouting is said to be a 

breach of order (basically if the vessel was ordered in one route and it takes another) in clause 

21 (a) (ii), read as follows: 21. (a) “On each and every occasion that there is loss of time 

(whether by way of interruption in the vessel’s service or, from reduction in the vessel’s per-

formance, or in any other manner); (ii) due to industrial action, refusal to sail, breach of or-

ders or neglect of duty on the part of the master, officers or crew”. Considering how the 

general obligations in Shelltime 4 is divided, this is not surprisingly to see. 

 

On a NYPE 93 Time Charter the Master is obligated to perform the voyages with “due dis-

patch”, ref. clause 8 (a). The off-hire clause 17 is not opening for such a wide interpretation 

as in Shelltime 4. Which leads to a similar standing point as in Baltime 1939, where the Ship-

owners can benefit from the result in The Teutonia case mentioned previously. The NYPE 93 

also contains a type of war clause in clause 31 (e) (i): “… The Vessel shall not be required, 

without the consent of the Owners, which shall not be unreasonably withheld, to enter any 

port or zone which is involved in … or piracy whether there be a declaration of war or not, 

where the Vessel, cargo or crew might reasonably be expected to be subject to capture, sei-

zure or arrest…”.This clause could potentially be used if the Shipowner decides to reroute to 

 
70 Annex I, p. 22. 
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avoid danger such as piracy, however it seems to be drafted more towards the next topic of 

unsafe ports. 

 

3.5 Unsafe port 

Whether a port is considered safe or unsafe is a question of maritime security. So, what is 

considered a “safe” port? In the case of LEEDS SHIPPING V SOCIÉTÉ FRANÇAISE 

BUNGE (THE EASTERN CITY) [1958] 2 Lloyd's Rep. 127, Sellers, L.J stated at p.131: “a 

port will not be safe unless, in the relevant period of time, the particular ship can reach it, 

use it and return from it without, in the absence of some abnormal occurrence, being ex-

posed to danger which cannot be avoided by good navigation and seamanship, it would prob-

ably meet all circumstances as a broad statement of law”. 

 

Vessels may be ordered by Charterers to proceed to certain ports, for the purpose of trade, but 

at times some ports are to be considered unsafe. For instance, a port could be considered un-

safe due to an active war. Back in the days the Persian Gulf contained many ports which were 

at the time to be considered unsafe due to the invasion of Kuwait and how that escalated. 

Charterers may want to trade by a specific port, while Shipowners do not consider the port 

safe and might fear the vessel being hijacked by pirates. How should such a conflict of inter-

est be treated, meaning when can a Shipowner refuse to go to a port based on the security 

level. 

 

Since there is no special provision, The Doric Pride and The Global Santosh leads the way to 

what the initial question constitutes of.71 The overall question that must be answered whether 

the risk relates to the navigation of the vessel or the management of the vessel on the one 

hand, which would fall under responsibility of the Shipowner, or to the employment or trad-

ing of the vessel, which would fall on the Charterer. 72 As has been described in sub-chapter 

3.2, even if the risk apparently falls on one side, there is no general proposition that such mar-

itime security issues will automatically fall on Shipowners side or Charterers side.73 Issues of 

causation can require that an examination, a detailed one, of the facts should be carried out to 

be able to determine if the cause of any loss still would fall within the prima facie risk.74  

 
71 Swansea University (2018) p.54. 
72 Swansea University (2018) p.54-55. 
73 Swansea University (2018) p.55. 
74 Swansea University (2018) p.55. 
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If the port is considered unsafe due to security issues that are characteristic of the port, then 

liability will ordinarily fall on the Charterers, as was the case in The Lucille75, The Evia 

(No.2)76 and The Chemical Venture77 for instance.78 At what time should one consider the 

safety of a port? The issue of whether a port is safe is to be determined at the time the Char-

terers ordered the vessel to proceed to that port.79 So, for the cases where a port becomes un-

safe after the vessel has arrived, then the liability for bringing the vessel to an unsafe port will 

not fall on the Charterer.80 This is what constituted the case of K/S PENTA SHIPPING A/S V 

ETHIOPIAN SHIPPING LINES CORPORATION (THE “SAGA COB”) [1991] 2 LLOYD’S 

REP 398; [1992] 2 LLOYD’S REP 545 (hereinafter referred to as “The Saga Cob”). How-

ever, there is a secondary obligation on the Charterers to leave a port (where possible) if it be-

comes unsafe while the vessel is there.81 

 

3.5.1 The Saga Cob case 

In The Saga Cob case, the vessel was chartered to carry aviation fuel on a Shelltime 3 stand-

ard Charter Party form. In Shelltime 3, clause 3 contained due diligence obligation regarding 

safety of the nominated ports. The dispute between the parties to the Time Charter arose in 

connection with an attack on the vessel carried out by Eritrean guerillas. The attack was car-

ried out while the vessel was anchored about four miles northeast of the Massawa harbor en-

trance, an Ethiopian port that the chartered vessel in question in fact had called at (success-

fully) over 20 times.  

 

The vessel was severely damaged, including damage to hull, engine room and steering gear to 

mention some. Shipowner opened a case against the Charterer claiming damages for breach of 

the safe port warranty. The Court was given the task to decide whether at the time the vessel 

was ordered, the designated port was safe for to use. The case came before two instances, at 

first instance, Diamond J ruled that the port was unsafe and therefore, the Charterers were 

 
75 UNI-OCEAN LINES PTE. LTD. V. C-TRACE S.A. (THE “LUCILLE”) [1984] 1 Lloyd’s Rep 244. 
76 KODROS SHIPPING CORPORATION v. EMPRESA CUBANA DE FLETES (THE “EVIA” (NO. 2)) 

[1982] 2 Lloyd’s Rep 307. 
77 PEARL CARRIERS INC v. JAPAN LINE LRD (THE ‘CHEMICAL VENTURE”) [1993] 1 Lloyds Rep 508. 
78 Swansea University (2018) p.55. 
79 Swansea University (2018) p.55. 
80 Swansea University (2018) p.55. 
81 Todd (2010) p.46. 
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liable for breach of the obligation set out in clause 3. At the second instance this was reversed, 

however Diamond J’s understanding of future safety of the port presents a certain theoretical 

interest. Diamond J stated that in order to determine whether the Charterer fulfilled his con-

tractual obligation in ordering the vessel to a safe port, one must consider if there was a fore-

seeable risk of danger to the vessel at the time of nomination.82  

 

3.5.2 The three Time Charter Parties in relation to unsafe ports 

How does Baltime 1939 regulate the issue of unsafe ports? The conclusion is the same as in 

3.3.1 above; The off-hire clause 11 is extremely narrow, the Master clause 9 only puts an obli-

gation of carrying out the voyage with the utmost dispatch, and finally there is an inclusion of 

the Conwartime 1993 in clause 20. Clause 20 (B) could actually be activated easily if there 

are uncertainties in the specific region since it states that “The vessel shall not be ordered or 

required to continue to or through …any port where it appears that the Vessel, her cargo, 

crew or other persons on board the Vessel, in the reasonable judgement of the Master and/or 

the Owners, may be, or are likely to be, exposed to War Risks…”. So, from a Shipowners per-

spective, the division of risks are divided in a fair manner since the Shipowners could refuse 

the order of the vessel when the war clause 20 is triggered.  

 

Under Shelltime 4, yet again the vessel could be put off-hire under clause 21 (a) (ii) refusal to 

sail and breach of orders. However, under clause 35 war risks are dealt with, and (b) gives the 

Shipowners a right to notify the Charterers and for them to make a decision within 48 hours. 

Accordingly, here the Shipowners are not as protected and in position of power as in Baltime 

1939, but the war risk provides with a valuable exception towards the Shipowners (provided 

that the Charterers agree in their decision). However, Shelltime 4 clause 4 (c) imposes an obli-

gation on the Charterer to use “due diligence to ensure that the vessel is only employed be-

tween and at safe places (which expression when used in this charter shall include ports, 

berths. Wharves, docks…)…”. Yet, Shelltime 4 is drafted in favour of the Charterer and fur-

ther in clause 4 (c) there is a disclaimer stating that “Notwithstanding anything contained in 

this or any other clause of this charter, Charterers do not warrant the safety of any place to 

which they order the vessel and shall be under no liability in respect thereof except for loss 

or damage caused by their failure to exercise due diligence as aforesaid”. This means that the 

obligation is simply to exercise due diligence and the Charterers can avoid liability if they can 

 
82 The Saga Cob, at 406. 
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prove that they have exercised reasonable care and skill when selecting the port. This com-

bined with the minimal right of Shipowner to refuse sailing to unsafe ports in clause 21 (a) (ii) 

and Clause 35 (b), clearly puts the Shipowner in a less favourable situation. 

 

In NYPE 93 clause 5 the vessel is restricted with trading limits so that the vessel “shall be 

employed in such lawful trades between safe ports and safe places”. This clause could be 

used in favor of the Shipowner, for him to refuse sailing to a port that would not be consid-

ered safe. Further, the Master shall perform the voyages with “due dispatch” under clause 8 

(a) and is under the orders of the Charterers, however in the following clause 8 (b) the dissat-

isfaction with the Masters conduct will only lead to investigations of the matter from the Ship-

owners side. As stated in the previous sub-chapter 3.4.1, the off-hire clause 17 does not open 

up for an inclusion of putting the vessel off-hire if the Shipowner decides to reject an order. 

Clause 21 may come in handy for the Shipowner if the off-hire clause is widened to benefit 

the Charterer (as explained in sub-chapter 3.3.1), as “all dangers and accidents of the seas” 

could be a mutually exception under the NYPE 93. 

 

 

3.6 Piracy clauses 

Increasingly, the risks related to maritime security and piracy are today subject to special 

clauses that can be inserted to a Time Charterer Party.83 Special piracy clauses for Time Char-

ters has been developed by the two main vessel owner industry groups, BIMCO and INTER-

TANKO. Under this sub-chapter a critical analysis will be made of these and how they would 

co-exist under the three Time Charters used as an illustration in this thesis. Other types of 

clauses that may become relevant will be highlighted in following sub-chapters. 

 

The clauses developed are available for INTERTANKO and BIMCO members on their re-

spective websites.84 The clauses; BIMCO Piracy Clause  for Time Charter Parties 2013 para-

graph (a) and (b), and INTERTANKO Piracy Clause – Time charterparties 1 and 2 (c), will 

allow for the Shipowner to choose an alternative route if it is viewed, by master/ Shipowner, 

that the planned route is unsafe due to piracy in the area.85 A master will have an authority to 

 
83 Swansea University (2018) p.55. 
84 Gard News 195 (2009). 
85 BIMCO Piracy Clause for Time Charter Parties 2013, paragraph (a) and INTERTANKO Piracy Clause – Time 

Charterparties. 
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re-route anyways, but what the clause does is that it makes it clear that re-routing will not ex-

pose the Shipowner to claims for breach of charter, for example that there has been a failure 

to prosecute the voyage with “due/utmost despatch”.86  

 

What if the area becomes a high-risk area exposed to piracy, after the vessel has entered? The 

piracy clause will then allow for the Shipowner to decide to leave the area: “...Should the Ves-

sel be within any such place as aforesaid which only becomes dangerous, or may become 

dangerous, after entry into it, the Vessel shall be at liberty to leave it.”87 

 

Furthermore, it is important to keep in mind that these special piracy clauses are developed by 

organisations that are established by vessel Shipowners. This comes with the advantage that 

the clauses will keep the vessel on-hire during possible preventative measures or actual hi-

jacks. For instance, as clearly worded in BIMCO Piracy Clause for Time Charter Parties 

2013, paragraph (f): “If the Vessel is seized by pirates the Owners shall keep the Charterers 

closely informed of the efforts made to have the Vessel released. The Vessel shall remain on 

hire throughout the seizure and the Charterers’ obligations shall remain unaffected, except 

that hire payments shall cease as of the ninety-first (91) day after the seizure until release. 

The Charterers shall pay hire, or if the Vessel has been redelivered, the equivalent of Charter 

Party hire, for any time lost in making good any damage and deterioration resulting from the 

seizure. The Charterers shall not be liable for late redelivery under this Charter Party result-

ing from the seizure of the Vessel”. 

 

The interesting part is that so far in this thesis, having gone through the different standard 

clauses that piracy may fall within (especially in regard to the off-hire clauses) none has been 

this explicit about piracy. Above is a clause clearly stating what would be the outcome of di-

vision of risk in case of a piracy attack. While without such, a lot if still left to interpretation 

based on the specific facts of the case and with guidelines throughout previous case law. 

 

 If a vessel is captured and hijacked for 90 days, this can amount to extreme amounts for the 

Charterer to be liable for. Costs that the Charterer would be liable in such a case can include 

various types of cost, personal injury claims, pollution etc. Inserting such a piracy clause 

 
86 Gard News 195 (2009). 
87 BIMCO Piracy Clause for Time Charter Parties 2013, paragraph (a). 
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would then conflict with an off-hire clause in the same Time Charter that includes piracy ex-

plicitly in its wording, or a wording that would sweep all such as “any other cause whatso-

ever”. 

 

Piracy clauses will probably vary with the intent to suit different markets, tanker clauses 

(which often is the case of Time Charters, like Shelltime 4) will to a higher degree favour the 

Charterer.88 However, depending on the bargaining power of the parties to a Time Charter, the 

piracy clauses inserted into the Charterparties may also follow the general structure of these 

clauses.89 

 

Another option is for the Charterer is to push for a type of Time Charter that is drafted to pri-

oritize the Charterer, NYPE 93 for instance, and in which a piracy clause can be incorporated 

to strengthen the Charterers position even further, i.e.: “Charterers shall have the right to or-

der the vessel to transit via the Suez Canal and/or the Gulf of Aden during the course of this 

Charterparty. Charterers shall contribute towards additional insurance premiums incurred 

by Owners in this respect up to an aggregate maximum amount of USD ... any one transit, 

subject to presentation of usual vouchers if requested by Charterers”.90 

 

These clauses can be amended to maybe reach a more balanced risk allocation for both par-

ties. A Shipowner probably does not want to lose hire, while a Charterer does not want to be 

liable for all costs in preventative measures and to pay hire while the vessel is captured. A 

possible solution would be to amend it so that the Shipowner would be liable for preventative 

measures taken, the Charterer could agree to pay any increased insurance premium if ordering 

the vessel to a high-risk area, and if the vessel is captured by pirates, then the Charterer would 

only take on liability for hire up to 45 days (and not 90 as in the BIMCO Piracy Clause). This 

just provides a simple illustration that it is possible to meet halfway on different points, how-

ever a negotiation is always individual, and it will highly depend on the economic position of 

the two parties involved. 

 

 
88 Todd (2010) p.48. 
89 Todd (2010) p.48. 
90 Gard News 195 (2009). 
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3.7 Anti-piracy clauses  

The anti-piracy clauses shall not to be mixed up with the Piracy Causes explained above in 

sub-chapter 3.6 that are developed by BIMCO and INTERTANKO. Therefore, such clauses 

will not be analysed in detail, but briefly mentioned in this sub-chapter. 

 

What purpose does the anti-piracy clauses serve? They are there to in a well-adjusted way 

give the parties to a Time Charter certain rights in terms of avoiding piracy, which would not 

have to be triggered by the criteria that the War Clauses, further explained below, are based 

on. For instance, the allocation of costs incurred when re-routing or in a possible ransom situ-

ation.91 The more clarity that is provided in a Time Charter Party, the less is the chance for 

disputes based on ambiguities on who’s responsibility the risk falls on.  

 

3.8 War Clauses 

Time Charterparties can also include a war clause, for example Conwartime 2013. These 

types of clauses may be triggered by a piracy event, but not all. The war clauses that relate to 

Time Charter Parties will allow the Shipowner to refuse to enter a zone which is occupied by 

war.92 If the Shipowner agrees to do so anyways, the Charterer will have to bear additional 

costs, such as increased premiums. War clauses may be triggered by a piracy event if a con-

stant threat of piracy is the reality in an area and it becomes a hotspot. In such cases it is very 

likely that a war clause can be triggered.93  

 

As has been previously pointed out, Baltime 1939 clause 20 contains a War clause that has in-

corporated Conwartime 2013, and it does explicitly mention “acts of piracy” as defined war 

risk. Further, NYPE 93 contains clause 31 (e) WAR CLAUSES where (i) also explicitly refer-

ence to “piracy”. 

 

3.9 Points to consider 

What should the parties consider carefully when entering a Time Charter Party that allows for 

the vessel to be operating in high-risk areas? The considerations will highly depend on the po-

sition of the parties, what industry they operate within and whether they are acting as a Ship-

owner or Charterer in the particular contract. Overall, the thesis has clearly highlighted that it 

 
91 Ellevsen (2009), p.3-4. 
92 Todd (2010) p.48. 
93 Todd (2010) p.48. 
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is of importance what type of Time Charter Party the parties choose to base the agreement on.  

In short terms, the Shipowner wants to protect his rights to be able to reroute in case of piracy 

threats along the route, to reject unsafe ports in case of piracy and to still have the vessel on 

hire in case of piracy. Obviously, Baltime 1939 is a great option for this sort of position, but 

with such a type of Time Charter Party the Charterer on the other hand would want to at least 

widen the cases of off-hire scenarios.  

 

If a Charter Party is based on a more Charterer “centric” type such as Shelltime 4, then it 

could be beneficial for the Shipowner to insert a Piracy Clause (from BIMCO) that would al-

low the Master a discretion to refuse to travel through areas that in his or the Shipowner’s 

judgment would put the vessel, cargo, crew or other persons in danger to actual or threatened 

acts of piracy. Very important is that the Shipowner could exercise this right irrespective of 

whether the risk existed at the time of entering the Charter Party or thereafter. This could be 

used both for rerouting and in terms of unsafe ports. 

 

3.9.1 Creativity to the drafting of a Time Charter Party 

There is nothing in the way to bring creativity into drafting of the Time Charter Party. In gen-

eral terms, the Charterer could be creative in its drafting and negotiation.  

 

The Charterer could include a definition of “Pre-Existing War risks”. The concept of “Pre-Ex-

isting War Risks” would have to be defined in the Time Charter and should be defined as: 

“War Risks that exists at the date of the entrance of the Charter Party.” This would be suitable 

where a vessel is being chartered for use within a limited geographic area, West-Africa for in-

stance, and the Shipowners will or should have advance knowledge of the War Risks in the 

area. The “Pre-Existing War Risk” would work in a way so that the War Risk Clause in the 

Time Charter, CONWARTIME 2013 as an example, would only be triggered and protect the 

Shipowner if the vessel is exposed to War Risks other than “Pre-Existing War Risks”.  

 

With such a concept implemented into the War Risk Clause the parties to a Time Charter 

Party will achieve a balance with regards to potential threats and risks. How likely it would be 

that a Shipowner would accept such creativity, is another question. 
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4 Conclusion 

4.1 Concluding remarks 
 It has been challenging to connect the hot topic of piracy in the West African region with 

Time Charter Parties and their traditional clauses, together with special clauses developed for 

the purpose of piracy. However, the aim has been to shed light on the fact that these clauses 

do provide more certainty when it comes to piracy events and that the form of Time Charter 

Party chosen will impact this allocation of risks. The importance of handling risks of piracy in 

a Time Charter cannot be stressed enough. The thesis has highlighted the fact that piracy still 

occurs, and in its trend it is now fast, and violent hijackings directly connected to the global 

trade and maritime industry. 

 

To sum up the previous sub-chapters 3.3, 3.4 and 3.5, what is a Time Charter left with if 

only the traditional clauses that piracy events may be regulated under are implemented, but 

without the special clauses developed for piracy and war-risks? 

 

Baltime 1939 is constructed in favour of the Shipowner, and the traditional clauses are no ex-

ception to this initial position. If there are no additional piracy clauses or amended off-hire 

clauses including piracy, then the vessel will in principle remain always on-hire. Including the 

times when the Shipowner decides to reroute or refuse calling specific ports that he considers 

dangerous. 

 

In Shelltime 4, would the traditional clauses be sufficient for a Charterer to safeguard himself 

against risks in connection with piracy? In broad terms, yes. It is hard for the Shipowners to 

claim that a piracy event would not fall under off-hire. However, the question remains if the 

Shelltime 4 wording is clear enough “any other similar cause preventing the efficient working 

of the vessel” in clause 21 (a) (i).  Taking cases like The Maestro Giorgis and The Saldanha 

into consideration it might be wise to add the “whatsoever” wording to strengthen the Char-

terers position in case of piracy events. Further, Shelltime 4 is well regulated from a Charter-

ers perspective when it comes to rerouting and safe port obligations. 

 

Even though NYPE 93 is supposed to be a Time Charter that allocates risks somewhere in be-

tween Baltime 1939 and Shelltime 4, it is safe to say that there are great reasons as to why 

BIMCO also recommends this Charter Party form, even if it is not BIMCO developed. The 

Shipowners are the ones who benefits the most from this type of Time Charter Party, as has 
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been pointed out in Chapter 3 of this thesis. The Shipowner could easily go with the wording 

in NYPE 93 and would not incur any problems in relation to events such as piracy. However, 

when drafting and negotiating such Time Charter Party, the Shipowner should be observant, 

so the wording does not change to “any other cause whatsoever” in the off-hire clause in 

NYPE 93 or similar worded Charter Party. 

 

On more general terms, the off-hire clause in a Time Charter Party is vital to negotiate on, 

from both a Shipowners perspective and a Charterers perspective. The thesis has focused 

heavily on the off-hire clauses as it is of essence in the whole Time Charter Party. To sum it 

up, the Shipowner would want to narrow down the off-hire events in Shelltime 4 clause 21, 

while the Charterer would want to include a wording like “any other cause whatsoever” in 

NYPE 93 clause 17. Now, how this would be done in reality is another discussion and will 

again depend on the position of power in the negotiations.  

 

Having in mind the current piracy trends that the West African region is faced with today, the 

BIMCO piracy clause puts a large risk on the Charterers. Since the vessel would not become 

off-hire for the first 90 days, while most hijacks in the region is carried out a lot faster. This is 

a clear example as to why it is important to follow what the current trends are in terms of pi-

racy, as the days of on-hire could be negotiated and thereby the division of risk would be bal-

anced out to match today’s type of piracy. 

 

4.2 Concluding thoughts on the future 
Although the global piracy has reached a 27 year-low, IMB warns the shipping industry to not 

become complacency.94 This thesis having focused on the West African region, Gulf of 

Guinea, a takeaway from the IMB is: “The number of kidnappings recorded in the Gulf of 

Guinea in the last quarter is the lowest since the second quarter of 2019, but pirates continue 

to target all vessel types throughout the region,”.95 

 

The piracy situation should be taken seriously, as it does not only affect international trade 

and the maritime industry, but also directly human lives by crews suffering heavy violence. 

Despite taking the issue of piracy serious it will not disappear and therefore, how its handled 

 
94 Walnwright (2021). 
95 Walnwright (2021). 
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in the Time Charters still matters to the parties involved. The IMB-PRC has welcomed the an-

nouncement of the launch of Nigeria’s Deep Blue Project, in addition to the creation of the 

Gulf of Guinea Maritime Collaboration Forum.96 These forums will be complimentary initia-

tives that shall be supported, applauded, and sustained while the fight against piracy continues 

in the West African region. 

 

Can the piracy attacks decrease with the same strategy as was done in terms of East Africa 

when this was the hotspot for piracy? Dr. Ifesinachi Okafor-Yarwood (Maritime Governance 

and Security Expert, University of St. Andrews) claims that it is not possible to defeat piracy 

in the West African region with the same strategy that was used to bring pirate attacks to a 

minimum in the East African region. 97 The context of the two regions is very different, Soma-

lia being a “failed” nation, while the West African countries will not accept having their sov-

ereignty undermined.98 

 

Following the very recent event in the Gulf of Guinea (24th of November 2021 mentioned in 

Abstract) BIMCO`s Head of Maritime Safety and Security Jakob Larsen made a clear state-

ment on behalf of the organisation:  

 

“We hope this incident will have a deterrent effect on pirate groups considering attacking 

shipping in the Gulf of Guinea. For too long Niger Delta based pirate groups have been al-

lowed to operate almost unhindered in the world’s number one piracy hotspot: The Eastern 

Gulf of Guinea. We continue to call for all naval forces in the area to further increase the 

pressure against the pirate groups and act with determination and in accordance with inter-

national law.”.99 

 

 
96 Annex I, p.25. 
97 VICE News (2021), from 08:00 min. 
98 VICE News (2021), from 08:00 min. 
99 BIMCO News and Trends (2021). 
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Annex I start on the following page and has been provided by DNK for the purpose of this 
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