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1 Introduction 
1.1    Background 

Between 2014 and 2017, the Islamic State of Iraq and the Levant (ISIL) took control over a 
45,000 square kilometer area of Iraq and Syria. The occupation resulted in a large number of 
civilian casualties and the displacement of large sections of the population. ISIL's genocidal 
actions included the killing of men, forced conversion and sexual violence towards women 
and children.1 On 7 August 2014, after Obama’s administration’s call for the international 
community to intervene, 62 countries formed a global coalition to help Iraq defeat ISIL. In 
2017, Iraq regained its territory and reduced ISIL’s ability to control the territory and the pop-
ulation.2 However, the Iraqi government is still trying to deal with several challenges which 
are the consequence of the war against ISIL. 1, 774, 980 people still have not returned to their 
areas, many lack formal educational opportunities for children as well as access to health-care 
services.3  
 
Among all these challenges, the situation of children born through the capture and enslave-
ment of Yazidi women by ISIL fighters (Yazidi-ISIL children) is perhaps the most pressing. It 
is undeniable that Yazidi women are victims of sexual and gender-based violence, but as re-
sult of genocidal rape the Yazidi-ISIL children are invisible victims of war that have not been 
given the same attention as their mothers.4 While some of the Yazidi-ISIL children born of 
sexual violence are still living in the camps, many of them are separated from their mothers 
and face extensive challenges.5 Several years after the war, the mothers of these children still 
face challenges relating to the legal status of their children born in the meantime. This is be-
cause they have ISIL fathers and are without documentary evidence, official documents and 
birth certificates.6 Consequently, this lack of identity documents is a serious obstacle for the 
rights of these children to have a nationality. This is the situation which is the subject of this 
thesis. 
 

1.2 Research question and objective of the study 
Nationality is a gateway to the enjoyment of human rights and the principle of non-
discrimination functions as a restriction on the freedom of State in matters of nationality (i.e. 

                                                
1 UN Human Rights Council, A/HR/32/CRP.2, Introduction Para. 2 & Summary 
2 Drennan, November 12, 2014 
3 UN, First National Voluntary Review on Sustainable Development Goals 2019, Iraq, P 49  
4 Mitchell Kathleen, 2005, pp 2-3 
5 Ferguson, 30 July 2020 
6 UN, First National Voluntary Review on Sustainable Development Goals 2019, Iraq, P 61 
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for acquiring nationality or being deprived of nationality).7 The term nationality is generally 
understood as a legal relationship between a State and its people.8 With a focus on the right to 
nationality for Yazidi-ISIL children, this thesis aims to explore to what extent the legal 
framework and practice of Iraq is compatible with aspects of international human rights law.9 
The international instruments such as the Convention on the Rights of the Child (CRC), the 
International Covenant on Civil and Political Rights (ICCPR), the Convention on the Elimina-
tion of All Forms of Racial Discrimination (CERD) and the Convention on the Elimination of 
All Forms of Discrimination against Women (CEDAW) will be addressed to illustrate the 
extent of this compatibility. It will look into whether the Iraqi government has carried out its 
responsibility to protect the right of Yazidi-ISIL children to nationality, or whether the current 
legal structures causes Iraq to violate the human rights of these children.  

 
This thesis aims to examine the legal challenges that confront the Yazidi-ISIL children today. 
The present situation has created several legal problems. Among all the legal issues, such as 
rights to privacy, security, education and adequate health, that these children face, this thesis 
will investigate the right to an Iraqi nationality, which also entails the right to obtain identity 
documents. Even though, the right to nationality is not an absolute right, the deprivation of 
this right causes the deprivation of many other rights. As a state, Iraq has the power to deter-
mine who is its nationals under the country’s domestic law. However, at the same time, Iraq is 
bound by restrictions arising from international law. As part of the development of interna-
tional human rights law, treaties have established principles and rules that defines how a State 
and its legislation may allocate nationality to individuals in its territory.10 The principles of 
non-discrimination and the best interests of the child are two of these principles.  
 
Regarding the right to nationality, Article 18 of the 2005 Iraqi Constitution, in its second par-
agraph, stipulates that anyone who is born to “an Iraqi mother” or “an Iraqi father” shall be 
considered an Iraqi.11 In addition, Article 14 of the Constitution guarantees the equal rights of 
all Iraqi people before the law, without discrimination on any ground.12 This thesis aims at 
discussing whether relevant laws of Iraq, and its government’s practice, effectively guarantee 
these principles of equality and non-discrimination. The focus will therefore be placed on the 
current national legislation and practices of Iraq regarding the birth registration, and the issu-
ing of identity documents for acquiring Iraqi nationality. In defining ‘current legislation’, this 

                                                
7 Thornberry, 2016, P 342 
8 Eide, 2000, p 91 
9 Andersen, 2018, pp 19-20 
10 Eide, 2000, p 88 
11 Iraqi 2005 Constitution, Art. 18 
12 Iraqi 2005 Constitution, Art. 14 
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thesis means the laws of Iraq since the 2005 Iraqi Constitution entered into force. Along with 
the Iraqi Constitution, this thesis will refer to the Iraqi Nationality Law No. 26 of 2006 and 
the National Identity Card Act (NICA) No. 3, 2016 which are of particular importance. Once 
a review of domestic law has been carried out, the thesis will utilize international human 
rights law as a framework for exposing Iraq’s international obligations. The laws of Iraq will 
be compared with several international instruments, particularly the CRC.  
 
The research question is formulated as follows:  
 

Does current Iraqi legislation constitute a violation of international human rights law 
as it regulates nationality status including the issuing of identity documentations for 
Yazidi ISIL children?  

 
In order to answer the main question, the following sub-questions will be looked into: 
 

1- What is the current legislation affecting children born out of forced marriages/slavery 
between ISIL-members and Yezidi women (Yazidi-ISIL children)? 
 

2- What international obligations bind the approach of the Iraqi state to the Yezidi-ISIL 
children?  
 

3- Are there contradictory tendencies in Iraqi legal framework and practice that create 
particular challenges regarding the right to nationality for the Yazidi-ISIL children? 

 
4- To what extent is Iraqi legislation’s compatible with the standards of international 

human rights law? 
 

1.3 Methodological approach 
This thesis will follow a legal positivist approach, aiming to detailing current Iraqi legislation. 
Given the legal nature of the thesis, the legal positivist approach is chosen for its exclusive 
legal object theme. Consequently morality, sociology, history and other related perspectives 
are excluded. The thesis grapples with the law of the country as de lege lata which means the 
law as it exists.13  

 
In the domestic law of Iraq, the national judiciary faces particular challenges in applying in-
ternational law.14 In general, the Iraqi Federal Supreme Court has little freedom for choosing 
a substantive approach over an interpretive approach, given the text and structure of Article 2 
of the Iraqi Constitution which makes religious law, with its interpretative approach, su-

                                                
13 Higgins, 1995, P 10 
14 Higgins, 1995, pp 205-206 
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preme.15 Therefore, by current legislation, the thesis is primarily focused on the legal frame-
work and some specific laws that are relevant for the subject of this thesis, which is to illus-
trate the way Iraq treats its international legal obligations.  

 
According to Article 2 of the 2005 Iraqi Constitution, “Islam is a foundational source of the 
legislation” and no law may be enacted that contradicts the established provisions of Islam.16 
The Personal Status Code (PSC) in Iraq regarding children, and matters related to birth, filia-
tion, custody, also remains largely dependent on religious principles.17 Therefore, despite the 
recognition of the principles of equality, democracy and human rights, the supremacy of Islam 
and conservative interpretation of religious norms are paramount in the Constitution of Iraq.18  
 
The research will be carried out through an exploratory and analytical study of domestic and 
international legislation. Although it is highly challenging for anyone to combine domestic 
and international law into one body of analysis, the transnational qualities of this subject mat-
ter are impossible to qualify by merely addressing international or domestic legal concerns in 
neat silos. Thus, this thesis will compare two different systems, which in so far as they exist in 
very different context are not very compatible with each other. International human rights law 
is based on the principles of democracy and non-discrimination. In contrast, although Iraq is a 
semi-secular country, religious values and principles play a key role in the country’s legisla-
tion.  

 
The national legal sources that this work uses, are interpreted through the use of Islamic juris-
prudence. When it comes to the international treaty obligation of Iraq, it will be interpreted 
through the use of the Articles 31 and 32 of the Vienna Convention on the Law of Treaties 
(VCLT). The VCLT was signed and ratified by Iraq in 1979.19 The use of legislative and oth-
er domestic explanatory materials in the treaty interpretation process is very often under the 
provisions of Articles 31 and 32 of the VCLT. This is due to the VCLT’s general rules of in-
terpretation which accommodate interpretative approaches. Based on Article 11 of the VCLT 
Iraq has expressed its acceptance of and obligation to follow relevant treaties named in this 
thesis by signing and ratifying them.20  

 

                                                
15 Khawam, 2006, p 746 
16 Iraqi 2005 Constitution, Article 2 first (A) & (B) 
17 Al-Dabbagh, 2019, P 108 
18 Hanish, 2007, p 40 
19 Vienna Convention on Succession of States in Respect of Treaties, In Accordance with Article 49 (1), 23 Au-

gust 1978 
20 VCLT, Art. 11 
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When it comes to the interpretation of these treaties, according to Jörg Kammerhofer, “inter-
pretation in international law essentially refers to the process of assigning meaning to texts 
and other statements for the purpose of establishing rights, obligations, etc”.21  He goes on to 
say that interpretation is a creative act and the interpreter has choices. However, the rules of 
interpretation are expected to be a source of objectivity in making these kinds of choices.22 It 
is important to note that these rules were difficult for the treaty drafters to codify, due to vari-
ous state interests, and the resulting product was a highly opaque and flexible interpretive 
regime that from which is hard to distill a clear meaning.  

 
Article 31 (1) of the VCLT stipulates “a treaty shall be interpreted in good faith in accordance 
with the ordinary meaning to be given to the terms of the treaty in their context and in the 
light of its object and purpose”. Article 31 is designed to contain ‘the general rule’ of treaty 
interpretation. Paragraph 4 of this Article gives parties the freedom to replace the ordinary 
meaning of a term contained in a treaty provision with a term that has a special meaning.23 So, 
when a treaty is ratified, whether treaty provisions are suited to be directly applicable in the 
relevant legal order of the state party in question. If not so, the state party has power to make 
reservation from the Article in question.24 In this way, the phrasing of Articles 31 and 32 of 
the VCTL allows for Iraq to implement laws that are not necessarily in conformity with hu-
man rights standards given the large flexibility these articles give any state to redefine sub-
stantive matters (i.e paragraph 4).  
 
Employing both primary legal sources and secondary sources, the research to be undertaken is 
qualitative. National and international legal sources are primary sources. The National legal 
sources are mainly the Iraqi 2005 Constitution, the 2006 Iraqi Nationality Law and the NICA. 
Some of the national sources, such as Iraqi nationality law and Constitution are available in 
English, but NICA is only available in Arabic.25 Further, the issue will be assessed in light of 
provisions given in different relevant international treaties. The provisions of Articles 2 and 7 
of the CRC are central source of discussion, but the ICCPR, CERD and CEDAW are also 
used to illustrate the Iraqi government’s international obligation. 
 
The primary sources will be analyzed through a two-step process. First the content of the 
sources will be interpreted through the lens of legal positivism in order to secure the most 

                                                
21 Kammerhofer, 2017, p 129 
22 Kammerhofer, 2017, p131 
23 VCLT, Art. 31 (1) & (4) 
24 Dörr & Schmalenbach, 2012, p 530 
25 The writer knows both Kurdish and Arabic and uses her language skills to translate those documents that are 

not available in English 
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objective understanding possible. Secondly, if the sources differ in their understanding on an 
issue, they will be weighed against each other to determine which holds the most legal value. 
Frequently, in such evaluations these primary sources, whether they are national or interna-
tional, have inherent weaknesses like vagueness that might distort their content. To remedy 
this, secondary sources will be used as a supplement. Secondary sources include the docu-
ments from Human Rights Committees, academic literature, institutional reports and news 
articles. Analyzing the primary sources with the help of secondary sources makes it possible 
to have a better understanding on the discussions surrounding Iraq’s legislation and its legal 
practice and the extent of its compliance with the requirements of international instruments. 

 
1.4     Structure 

The thesis proceeds as follows:  
Chapter Two (addressing sub-question 1)26 will describe the relevant domestic law of Iraq to 
illustrate the legal requirements for achieving birth documentations and Iraqi nationality. It 
will also define what this thesis means when using the term Sharia. Chapter Three (addressing 
the sub-question 2)27 will highlight the international obligations of the Iraqi government under 
international law and particularly international human rights law. It will discuss the duties that 
the ratified international treaties impose on Iraq as regards the right to nationality of children 
in question. Chapter Four (addressing the sub-question 3)28 investigates the existing tensions 
in Iraqi domestic law and practice, and discusses how these contradictions affect the Yazidi-
ISIL children’s right to obtain identity documents and Iraqi nationality. The chapter also dis-
cusses if these legal tensions are rooted in Sharia or merely in Iraq’s interpretation of Islamic 
law. Although this chapter aims at discussing the national law and practices of Iraq, there is a 
reason why it does not follow chapter two. Since the present chapter is using the reports from 
Human Rights Committees for illustrating state practices in line with international law, chap-
ter four follows chapter three which deals with Iraq’s obligations under international law. 
Chapter Five (addressing sub question 4)29 and the research question) will analyze whether 
Iraqi national law is compatible with international human rights law standards, or if current 
Iraqi legislation amounts to violations of international human rights law. Although the chapter 

                                                
26 Sub-question # 1 Is addressed through an investigation of the domestic law and relevant legal sources of the 

country. By using a descriptive approach, it aims to illustrate how Iraqi legislation will answer the nationali-
ty rights issue of Yazidi-ISIL children. It will also define what this thesis means when using the term Sharia. 

27 Sub-question # 2 A descriptive approach will highlight the international treaty laws Iraq has ratified to point 
out the international obligations the country bears. 

28 Sub-question # 3 Through a normative approach will address the contradictions within the Iraq’s legal 
framework and between the legal framework of the country and its practice. It will further discuss whether 
these contradictions have roots in Sharia or Iraq’s interpretation of Sharia. 

29 Sub-Question # 4 Through a normative approach, this section will analyze and discuss how compatible the 
Iraqi legislation is with the standards of international human rights law. 
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uses Articles from various international treaties, the chapter’s analysis here will mainly be 
based on the provisions of Articles 7 and 2 of the CRC and the way Iraq interprets treaty 
norms under the VCLT’s general rule of interpretations. Chapter Six provides final remarks 
and concludes the thesis.  
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2 The current Iraqi legislation in relation to the Yazidi-ISIL children 
This section will briefly give an overview of the Iraqi laws that are relevant for issuing birth 
documents and giving nationality right to Yazidi-ISIL children. It will first detail the condi-
tions that are required by Iraqi law and at the same time, highlight the extent of the impact of 
Islamic values on the Iraqi legislation. Further, this section will outline and define a general 
understanding of Sharia. The purpose of chapter is to provide a necessary domestic legal 
backdrop for the discussions that are carried out in the subsequent chapters. 
 

2.1   Relevant Iraqi laws and the requirements for birth registration and Iraqi 
nationality 

Iraq vacillates between a secular understanding of its Constitution and an Islamic interpreta-
tion. In addition, the wars that country has been through in last decades, have affected both 
the judiciary and legal system of the country.30 This sub-section will describe the Iraqi Consti-
tution, the Iraqi Nationality Law, the NICA and very shortly the PSC, and the legal results 
that arise from these laws in relation to these children.  
 

2.1.1 Iraq’s 2005 Constitution 
In the Constitution, regarding the right to nationality, Article 18 (2nd) stipulates that “anyone 
who is born to an Iraqi father or to an Iraqi mother” shall be considered an Iraqi. In qualifying 
this right, Article 18 ends by stating “this shall be regulated by law”. Moreover, if one is an 
Iraqi citizen through one’s parents, it can be understood that one is a citizen by birth, even 
outside of the state’s territory. Article 18 (3) states, “An Iraqi citizen by birth may not have 
his citizenship withdrawn for any reason” and this ends also by “This shall be regulated by 
law.” When legislation uses the phrase “regulated by law” without clearly referencing a spe-
cific law, the procedural and substantive analysis of the text becomes problematic. Such a 
phrasing can cause a great deal of ambiguity and may weaken a legal system’s ability to de-
crease arbitrary interpretations or increase certainty of outcomes.    

 
Article 2 of the 2005 Iraqi Constitution establishes an Islamic republic and recognizes Islam 
as the country’s official religion and a foundational source of Iraqi legislation. It states, “No 
law may be enacted that contradicts established provisions of Islam.” Article 2 furthermore 
states that “No law may be enacted that contradicts the principle of democracy.”31 The Consti-
tution also emphasizes the importance of the principles of human rights. Nevertheless, the 
Constitution honours the role and position of Islamic law and endorses its influence on the 
legislation of the country.  

                                                
30 Tadjdini, 2011, p 353 
31 Iraqi 2005 Constitution, Article 2 First & Second 
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However, despite the Constitution’s recognition of Islam as a foundational source, the use of 
term “a source” and not “the source” means that even though Islam is one of several founda-
tional sources, and although it has a strong power over the state, there are other sources of law 
in addition to the Islamic sources.32 Understandably, it becomes difficult in practice to balance 
international and national norms when the Constitution requires the legislation to be in ac-
cordance with established provisions of Islam.33 Thus, the highest law in the land allows 
space for the influence of legal sources that may create competing claims.34 In Chapter four, 
the thesis will discuss how this conflict unfolds in domestic law. Turning back to the Consti-
tution, it is important to note that in its preamble and Article 14, it clearly establishes the prin-
ciple of equality and non-discrimination.35 It also guarantees equal opportunity for all and 
pays attention to the rights of women, children and their affairs.36  
 
 

2.1.2 The Nationality Law No. 26 of 2006 
The Iraqi Nationality Law in Article 1 (b) defines the term ‘an Iraqi’ as a person who enjoys 
Iraqi nationality. Similarly to Article 18 of the Constitution, Article 3 (a) of the Nationality 
law stipulates that a child born to “an Iraqi father” or “an Iraqi mother” shall be considered 
Iraqi. Furthermore, Article 3 (b) stipulates if the child is born in Iraq to unknown parents, the 
child to be considered as a foundling if it is found in Iraq and to have been born therein.37 
Article 4 extends the right to an Iraqi nationality to children born to an Iraqi mother and an 
unknown or stateless father outside Iraq. However, according to Article 4, Iraqi nationality for 
this category of children falls under Minister of Interior’s authority to decide rather than any 
clear set of legal provisions.  
 
In relation to the provisions of Article 3 and 4 of the Nationality Law, it is important to men-
tion that many of the kidnapped women resided in Sinjar (Shingal) district or other areas in 
Iraq. Therefore, the right to nationality mentioned in article 3 (a) should be guaranteed for 
Yazidi-ISIL children. In the case of Yazidi-ISIL children who were born to Iraqi mothers in 
Syria,38 Article 4 of Nationality law is supposed to be applied to determine nationality of 

                                                
32 Marshall, Hudson Institute, 30 August 2005 
33 Tadjdini, 2011, p 354 
34 Iraqi 2005 Constitution, Art. 13 
35 Iraqi 2005 Constitution, Preamble, “…so, we sought hand in hand and shoulder to shoulder to create our new 

Iraq, the Iraq of the future, free from sectarianism, racism, complex of regional attachment, discrimination 
and exclusion”, paragraph 2 & Art. 14 

36 Ibid, paragraph 4 
37 Iraqi Nationality Law No. 26 of 2006, Art. 3 (1) & (2) 
38 Khalid, NAVANTI, 10 July 2019 
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these children, born to unknown fathers outside Iraq’s territory. Chapter four will discuss fur-
ther the legal contradictions that follows from these differing situations. 
 
 

2.1.3 National Identity Card Act No. 3 of 2016 (NICA) 
This sub-section illustrates the discriminatory provisions and requirements of NICA, which 
was adopted in 1 February 2016. NICA is a useful example for illustrating how Islamic values 
may impact Iraqi legislation. The importance of this law is that one must fulfil its conditions 
in order to obtain Iraqi nationality and the corresponding identity cards. Article 19 of NICA 
regarding personal status registration, sets out various requirements and procedures for ob-
taining this ID card.39  

 
According to the first paragraph of Article 19, the registration of new-borns in the civil infor-
mation system will be based on birth certificates issued by the competent authorities. In the 
case of Yazidi-ISIL children, born during a time of war, the competent authorities have not 
been present or available to register the birth of these children due the collapse of the Iraqi 
state infrastructure. In its second paragraph, the same Article requires the registration of new-
borns to contain three names; the child’s given name, his/her father’s name and the name of 
the paternal grandfather.40 This may seem insignificant, however requiring the name of father 
and grandfather makes the acquisition of ID cards and Iraqi nationality impossible for Yazidi-
ISIL children. Based on these provisions, the Yazidi-ISIL children that cannot supply such 
documentation are considered foundlings. 

 
Third paragraph of Article 19 further emphasizes that if the name is incomplete, which is con-
tingent on the names of the father and paternal grandfather, the guardian must complete the 
form in the manner stipulated in other Articles of this law. Islam establishes legitimate filia-
tion and parentage as a legal relationship only between married parents. A child born out of 
marriage in Iraqi family law is considered illegal and will most likely not have access to many 
rights afforded to the average Iraqi nationals.41 Also, the child born to unknown father will be 
considered a foundling who does not fulfil the requirement of Second paragraph of Article 19. 
The process of registration of a foundling is addressed in Article 20 of NICA. 
 
The first paragraph of Article 20 stipulates that the Juvenile Court shall have jurisdiction over 
cases concerning foundlings. According to the procedures therein, the Court will send confi-
dential letters to the institution that found and sheltered the child, and ask for the date and 
                                                
39 NICA, the law is available only in Arabic (translated by writer) and English version of that is not available.  
40 NICA, Article 19 (1) & (2) 
41 Syed, 1998, pp 374-375 
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place where the child was found. Then, the Court will make a decision and send a copy of the 
final decision regarding the name of the foundling (the mother is not considered in matters of 
descent), the supposed date and place of birth, the institution that sheltered the child, and the 
date of its finding to the Ministry of Health and the Directorate of Nationality and Civil In-
formation which is responsible for registration of children.42 Second paragraph of Article 20 
identifies a foundling child as an Iraqi Muslim. 
 
Article 19 does not include the name of child’s mother as one of the elements for establishing 
filiation. Furthermore, Article 20 does not distinguish a foundling from a child who just has 
an unknown father. Consequently, Articles 19 and 20 of NICA are unable to address the real 
issues that faces these children in question which is that of the filiation. Neither do these Arti-
cles comply with constitutional requirements. 
 
 

2.1.4 The Personal Status Code of 1959 (PSC) 
The PSC in Iraq is inspired by Islamic law and it establishes two ways of recognizing filia-
tion; valid marriage and mother’s declaration of filiation, which, as we will see in the next 
paragraph, must be given in accordance with religious principles. It applies to issues involving 
a child’s status in matters related to birth, filiation, custody and inheritance.43 Article 1 of the 
PSC stipulates that if there are no legislative provisions that can be applied, then the princi-
ples of Islamic Sharia shall be applicable. Furthermore, it states that Iraqi courts shall be guid-
ed by the Islamic judiciary and jurisprudence.44  
 
The child without legal filiation is entitled to a certain degree of protection with regard to civil 
status and nationality.45 According to Article 52 (2) of the PSC, in absence of the child’s fa-
ther, a child’s filiation can be recognized through acknowledgement (Iqrar) of the child’s 
mother, if she declares at the Court in front of the judge.46 However, filiation of the child is 
based on the legitimate marriage in the case of Yazidi-ISIL children, mothers are generally 
unable to offer acceptable documentation of their marriages, if they have any documents at 
all. In addition, since the mothers of Yazidi-ISIL children are not Muslims, then they are not 
able to access Islamic court remedies. This renders the provisions of Article 52 inutile.  
 
 

                                                
42 NICA, Article 20 (1) & (3) 
43 Al-Dabbagh, 2019, p 103 
44 PSC, Article 1 (2) & (3) 
45 Al-Dabbagh, 2019, p 104 
46 PSC, Article 52 (2) 
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2.2    Iraq’s Reparation Bill for Yazidi Female Survivors (2019) 
On the 7th April 2019, the Iraqi President (Bahram Salih) made an address to the Iraqi Par-
liament in which a bill was proposed that identified a national need to bring legal remedy for 
the Yazidi women who were in ISIL’s captivity and the resulting children of these unions and 
offered a framework for doing so. By acknowledging the crimes committed by ISIL, the aim 
of the Bill was to compensate the Yazidi female survivors financially and redress some of the 
harm they suffered.47 Article 13 stipulates that this law applies to those females who were 
involved in Conflict Related Sexual Violence (CRSV) and subjected to enslavement.48 Wom-
en belonging to other minority communities are not included because although they experi-
enced violence, they have not been subjected to the destruction and genocide that the Yazidis 
have suffered.49  

 
The Bill qualified the crime against the Yazidis as genocide and recommended that the case of 
Yazidis to be brought to the attention of international bodies.50 Despite the majority of Par-
liament’s support of the Bill, many criticized that the Bill has only addressed the Yazidi fe-
male survivors as the only group of concern.51 Therefore, the Bill has still not been approved 
by the Iraqi Parliament. 

 
The most controversial aspect of the draft Bill is how it regulates the status of the Yazidi-ISIL 
children. The draft in its Article 5 (Fourth) addresses the legal situation of the Yazidi-ISIL 
children and request that their status to be regulated “in accordance with the law”. Yet again 
the draft does not refer to any specific law. Despite the Iraqi Constitution’s recognition of 
freedom of religion for minorities, these children cannot be registered based on their mother’s 
religion.52 Under Iraqi law, a child born to a Muslim father, or even to an unknown father, 
must be registered as Muslim, regardless of the mother’s religion. In other words, those 
Yazidi-ISIL children will be registered as Muslims ‘in accordance with law’, even though 
they are born to Yazidi mothers. According to the Iraqi PSC, all children born to an unknown 
father must be registered as Muslim.53 Nevertheless, procedural requirements make it nearly 
impossible for these children to even be registered as Muslim.  

 

                                                
47 Bor, 26 April 2019, (LSE), pp 1-2 
48 Ibid, pp 4-5 
49 Human Rights Council, 2016, A/HRC/32/CRP.2, para. 162 
50 Salloum, 25 April 2019, Al-monitor 
51 Kurdistan 24, August 3, 2019 
52 Salloum, 25 April 2019 
53 Fatah, July 10. 2019 
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Thus far, the Iraqi government has not taken any measures to register the Yazidi-ISIL chil-
dren, nor given Iraqi nationality to them, although they are born to mothers who carry Iraqi 
nationality. This is in contradiction with the provisions of Article 16 of the Constitution that 
guarantees equal opportunities to all Iraqis, and the obligation that the Iraqi State has under 
the principle of non-discrimination, as stipulated in the preamble and Article 14 of the Iraqi 
Constitution.  
 

 
2.3 General understanding of Sharia and Islamic law 
According to most Muslim jurists, the most important role of Sharia law is that of social jus-
tice and welfare in this ‘earthly’ life. From a normative perspective, any system which im-
plements Islamic Law, is obliged to pursue the fundamental values of Sharia.54 The Quran and 
Sunnah (Prophet Muhammad’s words, actions and advice) are known as the two main sources 
of the Islamic law. However, the interpretation of classical Islamic jurists of these two main 
sources have, since the seventh century, developed into a rich Islamic legal jurisprudence 
which is known as figh.55 There are several schools of law based on Muslim jurists’ interpre-
tation of Qur’an and Sunnah.  

 
Fiqh covers the textual provisions and jurisprudential rulings relating to specific transactions 
in Islamic laws. Its influence in Iraq is clear in some areas of law, primarily in the Constitu-
tion and issues related to family and criminal law.56 The Provisions of Islam have enjoyed 
pre-eminence in Iraqi legislation, as is illustrated in Article 2 of the Constitution, Article 19 
and 20 of the NICA and Article 1 of the PSC. The term ‘Sharia’ is used quite liberally to talk 
about Islamic law, but when this term is used in this thesis, it refers to the concept of Fiqh. To 
be clear, it is vital to distinguish between a lay understanding of Sharia as a set of religious 
moral norms’ and the doctrinal schools of Islamic jurisprudence. This thesis utilizes the latter.  

 
Islamic jurisprudence has a positive law tradition. This form of law regulates specific aspects 
of ‘earthly’ transactions, which must be in accordance with Sharia.57 The Constitution endors-
es religious influence, as seen in Article 2. This creates an environment in which it is difficult 
to employ the application of an interpretive approach to the law.58 Although Islamic law in 
Iraq has been regulated by national legislation to some degree at the same time, the effect of 

                                                
54 Khaled Abou El Fadl, 2001, p 27 
55 Baderin, 2014, pp 397-398 
56 Otto, 2008, p 18 
57 Baderin, 2014, Introduction, p xxxiii 
58 Joseph Khawam, 2006, “A World of Lessons: The Iraqi Constitutional Experiment in Comparative Perspec-
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Islamic jurisprudence in domestic law is still notable.59 It is precisely this influence on domes-
tic law that affects the rights of the children who are the subject of this study. 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

                                                
59 Jan Michiel Otto, 2008, pp 5-7 
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3 Iraq’s international obligations approach under relevant 
international treaties ratified by the Iraqi government 

By addressing the second sub-question mentioned in introduction, this chapter will look at 
Iraq’s international obligations under the relevant international human rights instruments Iraq 
has ratified. It will discuss Iraq’s obligation as stipulated in the ICCPR, CERD, CEDAW and 
CRC. These treaties are selected in order to highlight the Iraqi government’s human rights 
obligations as regards the right to birth registration and nationality of the Yazidi ISIL children 
under the principle of non-discrimination. The nationality issue of Yazidi-ISIL children can 
be analyzed through the provisions of all these treaties, but the attention of the thesis for dis-
cussion in chapter five will be mainly on the CRC. 

 
 

3.1 International Covenant on Civil and Political Rights 
Iraq ratified this Covenant in 1971.60 According to Article 24 (2), “every child shall be regis-
tered immediately after birth and shall have a name”.61 Article 24 of the Covenant’s require-
ment is for guaranteeing the protection of children because of their status.62 The obligation of 
immediately registration is owed to ‘every child’ not merely nationals.63 This provision is 
designed to promote recognition of a child’s legal personality.64 It details the importance of 
immediate registration of a name for every child and equal protection of their rights, based on 
the principle of non-discrimination as stipulated by Articles 24 (1) and 2. As a State Party to 
the Covenant, Iraq is required, pursuant to Article 40, to send periodic reports and indicate 
what the government has done to stop discriminatory practices towards children, no matter 
whether they are born in or out of wedlock.65  
 
Moreover, Article 24 (3) stipulates that ‘every child has the right to acquire a nationality’.66 
Instead of guaranteeing the right to nationality to the child, this provision does only recognize 
the right to “acquire a nationality”. It also leaves open which nationality a child is entitled to 
acquire.67 The wording of Art. 24 (3) raises serious problems of interpretation. By using the 
phrase that children “shall be registered immediately after birth”, it has guaranteed the right to 
nationality based on the jus soli principle. However, one of the problems is that the Article 

                                                
60 UN Treaty Body Database, The Ratification Status of Iraq 
61 ICCPR, Article 24 (2)  
62 Taylor, 2020, p 678 
63 Ibid, p 685 
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65 Ibid, para 5 
66 ICCPR Article 24 (3) 
67 Taylor, 2020, P 686 
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does not clarify whether the child has the right ‘to acquire nationality’ grounded in jus soli or 
jus sanguinis. The other issue is that recognition of the right to nationality is a matter of 
state’s sovereignty. Therefore, an interpretation of this provision bears in mind the special 
interplay between the legitimate rights of the child and State sovereignty.68 States, according 
to the ICCPR Committee, are recommended to adopt every appropriate measure to ensure that 
every child has a nationality when born.69  
 
Pursuant to Article 2 (1) of the Covenant, States Parties commit themselves to respect and to 
ensure the human rights recognized in the present Covenant to all individuals in their territory, 
without any type of distinction. As a source for the principle of non-discrimination, Article 2 
is for preventing discrimination against children, on any ground. In other words, Article 2 
provides an additional strand to Article 24 (1), to prevent violation where there is a failure to 
provide the required measures of protection.70 So, although the term nationality is under the 
domestic legislator of Iraq, Iraq is obliged to respect international human rights standards.  
 
In 2015, in its Concluding Observations on Iraq’s fifth periodic report, the Committee rec-
ommended Iraq to adopt measures to effectively prevent discrimination in its legislation71, 
and making efforts to raise awareness about the Covenant and its applicability in domestic 
law among judges, lawyers and prosecutors to ensure that its provisions are taken into account 
by the national courts.72 One can argue that this recommendation illustrates that Iraq has not 
taken adequate measures to prevent discrimination. It should be noted that Iraq’s fifth report 
was 13 years overdue.73  

 
The response of Iraq to this, in its sixth periodic report, illustrates how the Iraqi government 
interpret the Covenant regarding interpretation of treaty provisions. The country noted;  

 
“the Iraqi courts make their decisions on the basis of relevant domestic legislation, 

which is based on principles enshrined in the current Iraqi Constitution. It adds that the Iraqi 
courts apply international treaties including the ICCPR only when they have been integrated 
into domestic legislation by a specific law to that end, the provisions of which can be applied 
as a basis for judicial rulings.” 74 

                                                
68 Schabas, 2019, P 695 
69 General Comment 17, para. 8 
70 Taylor, 2020, P 663 
71 ICCPR Committee, Concluding Observations, CCPR/C/IRQ/CO/5, para. 12 (d) 
72 Ibid, para. 6 
73 Ibid, A. Introduction 
74 ICCPR Committee, CCPR/C/IRQ/6, on Articles 2-5, para 12 
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Iraq has also noted that a law of accession is not in itself sufficient for that purpose, and the 
Iraqi judiciary does constantly seek guidance from the provisions of international human 
rights treaties in many of its decisions.75  

 
Based on Article 31 (1) of the VCLT, Iraq as interpreter must interpret the provision of Arti-
cle 24 of ICCPR in accordance with the ordinary meaning of these terms in their contexts. 
Although Article 24 (1) of the Covenant obliges Iraq to register Yazidi-ISIL children immedi-
ately, the wording of Article 24 (3) does not guarantee the nationality right for these children. 
However, Iraq is obliged to implement its domestic law in line with international human 
rights instruments and follow the principle of non-discrimination.  
 
 
3.2 The Convention on the Elimination of All Forms of Racial Discrimination 

(CERD) 
Iraq ratified the Convention on the Elimination of All Forms of Racial Discrimination 
(CERD) in 1970.76 The Convention in Article 5 (d)(iii) stipulates that “In compliance with the 
fundamental obligations laid down in Article 2 of the Convention, State parties undertake to 
prohibit and to eliminate racial discrimination in all forms and to guarantee the enjoyment of 
rights for everyone, without distinction as to race, color, national or ethnic origin, to equality 
before the law, notably in the enjoyment of the following right: […] (d) other civil rights, in 
particular: […] (iii) the right to nationality […]”.77  
 
According to the CERD Committee, all States Parties to the Convention are obliged to protect 
the enjoyment of human rights against racial discrimination, but it also states that the manner 
in which these obligations are translated into the legal orders of State parties may differ.78 The 
CERD’s concern with nationality transmission lies with the restrictions on the right of women 
to pass on their nationality to their children on an equal basis with men.79 Here the incompati-
bility between the universality of human rights law from an international law approach, and 
an Islamic law approach used in Iraq, becomes more visible. It was discussed in chapter two 
how every law in Iraqi legislation must be in accordance with the established provisions of 
Islam. The family law of the country and the requirements of NICA show that the equal rights 
of men and women is not guaranteed.  
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77 CERD, Article 5 (d) (iii) 
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This unequal treatment is what causes the problem for the children who are subject to this 
thesis. Although the core of international human rights treaties is to protect the rights of eve-
ryone regardless of their civil status, at the national level, a person without nationality faces 
the consequence of the lack of nationality. Persons without nationality cannot get protection 
and enjoy their rights within country’s territory.80 
 
In addition to the leeway Iraq has in treaty interpretation, the open-ended formulation of Arti-
cle 5 (d)(iii) is, according to the Committee, a weakness pointing to its dependency on other 
legal instruments.81 Instead of giving definitions, Article 5 (d)(iii) of the Convention describes 
these rights. The lack of a detailed apparatus of limitation clauses and specifications of per-
missible and impermissible derogations is one of the weaknesses of this Article, from the 
viewpoint of proponents of effective human rights protection.82 It gives Iraq as State Party a 
lot of flexibility in interpreting of this Article’s provision. In its Concluding Observation on 
the combined 15th to 21th periodic reports of Iraq, the CERD Committee urges Iraq to ensure 
that laws and regulations relating to ensure that acquiring, reinstating and transmitting nation-
ality apply to all persons without discrimination.83 
 
In its last periodic report (combined twenty-second to twenty-fifth) to the CERD Committee, 
in 2017, Iraq points to the guarantee of equality between men and women regarding transfer-
ring their nationality, in its Constitution and Nationality law and mentions that a competent 
census authority registers the birth of Iraqis and non-Iraqis.84 Iraq does not address the dis-
criminatory provisions of NICA which was passed a year before its report and how its re-
quirements, based on Islamic establishments, exclude many children, including Yazidi-ISIL 
children. This is in contrast with the context of this treaty and Article 2 (d) that requires States 
Parties to prohibit discrimination against any person and group, and requires State to bring 
discrimination to an end, by all appropriate means, including its legislation. So, although Iraq 
has the freedom to decide who can become its nationals, this does not mean that Iraq has the 
freedom to decide the contents of its obligation not to discriminate. 
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81 CERD Committee, General Recommendation 20 on Article 1, Sixty-first session,Para. 1 
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3.3  The Convention on the Elimination of All Forms of Discrimination 
Against Women (CEDAW) 

Iraq has ratified this Convention since 1986.85 The reason for mentioning this convention is 
that the unequal enjoyment of the rights between men and women has affected the Yazidi-
ISIL children’s right to nationality and birth registration. This Convention sets out a wide 
range of provisions that aim to eliminate discrimination against women and to provide equali-
ty between men and women.86. Article 9 (2) of this Convention stipulates that “State Parties 
shall grant women equal rights with men with respect to the nationality of their children”. 
According to Article 18 of the Convention, all States Parties are required to submit periodic 
reports that indicate the measures they have adopted, and the degree of their fulfilment of the 
relevant obligations. Article 2 (f), requires Iraq to take all appropriate measures, including 
legislation, to modify or abolish existing laws, regulations, customs and practices which con-
stitute discrimination against women.  
 
According to Article 28 of the CEDAW, States are not permitted to make reservations that are 
incompatible with the object and purpose of the CEDAW, which is equality of rights between 
men and women. However, Iraq has made a reservation on both Articles 9 and 2 and argued: 
 
“Approval of and accession to this Convention shall not mean that the Republic of Iraq is 
bound by the provisions of Article 2, Paragraphs (f) and (g), of Article 9, paragraph (1) and 
(2),…87  
 
Iraq’s reservation to Article 2 contraviens what Article 29 (3) of the CEDAW requires, name-
ly that all reservations shall be made in accordance to Article 2 of the Convention. 88 This re-
lates to Article 28 (2) which states that reservations that are “incompatible with the object and 
purpose of the present Convention shall not be permitted”. However, as has been mentioned 
earlier, family law and the PSC of Iraq are affected by the provisions of Islam. References to 
Sharia are Iraq’s argument for taking reservations in areas where the provisions of its national 
law contravene the provisions of international human rights law. Therefore, if not impossible, 
it will be difficult to reform national laws and withdraw reservation from international law.  
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3.4 The Convention on the Rights of the Child (CRC) 
By ratifying this Convention in 1994, Iraq has agreed to be bound by the Articles of this trea-
ty.89 In practice this includes every governmental institution of the country. The Convention 
among other things focuses on the principles of non-discrimination and the best interests of 
the child. The Preamble of the CRC upholds the importance of protecting children. Further-
more, it recognizes the importance of additional protection of children in exceptional condi-
tions, such as those in emergency and armed conflict.90  
 
According to Article 7 (1) of the CRC, “the child shall be registered immediately after birth” 
and “shall have the right from birth to a name” and “the right to acquire a nationality”.91 The 
combination of the right to a name and birth registration gives the child a legal recognition of 
its existence and this is fundamental for children for having effective enjoyment of all other 
rights under the Convention.92 Furthermore, Article 7 (2) stipulates that States parties shall 
ensure the implementation of these rights “in accordance with their national law” and” their 
obligations under the relevant international instruments in this field, in particular where the 
child would otherwise be stateless”.93 Thus, despite the recognition of the State’s obligation 
under this Article, the term “in accordance with national law” makes it difficult to know the 
extent to which a State can use its domestic law and proceed to constrain the meaning and 
enjoyment of a child’s rights under Article 7.94 

 
So, the interpretation of Article 7 requires a consideration of two broad issues. First, the scope 
and meaning of the rights, which are protected under first paragraph of Article 7, and second, 
a determination as to the nature of the obligation of States to ensure the implementation of 
these rights in accordance with their national law and their obligations under the relevant in-
ternational instruments.95 Furthermore, Article 8 (1) requires States Parties to respect the right 
of the child to preserve its identity, including nationality, name and family relations. Article 8 
(2) states that States must protect the establishment of the child’s identity where a child is 
illegally deprived of some or all elements of his or her identity’.96 Nevertheless, Iraqi laws 
look at these children as children born out of wedlock (without filiation). So, these children’s 
deprivation of identity is not illegal, but in accordance with Iraq’s national law, namely the 
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PSC and NICA. In international law, the definition of a child’s parents is not be limited to a 
traditional conception of parents.97 However, matters of family law and personal status in 
Iraq’ is in accordance with provisions of Islamic law and traditional conception of parents and 
marriage. Consequently, it affects the rights of Yazidi-ISIL children to both be registered and 
obtain an Iraqi nationality, and it contravenes the principle of non-discrimination stipulated in 
Article 2 of the CRC. 

 
According to Article 31 (1) of the VCLT, the interpretation of the terms stipulated in Article 7 
of the CRC and Article 24 of the ICCPR must be taken in context. Despite the recognition of 
immediate registration and the right to a name for a child, Articles 7 (1) of the CRC and 24 
(3) of the ICCPR do not guarantee a right to nationality for these children. The ordinary 
meaning of Article 7 (2), gives Iraq the power to implement these rights of child ‘in accord-
ance with its national law’. Moreover, Article 31 (4) of the VCLT allows Iraq to take reserva-
tion to the provisions of CEDAW. Nevertheless, Iraq is obliged to ensure that its laws comply 
with the international human rights standards, and the principle of non-discrimination recog-
nized in these treaties demands the Iraqi government to protect people in its territory against 
discrimination. 
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4 Existing contradictory tendencies in the Iraqi legal framework 
This chapter seeks to answer the third sub-question, about contradictory tendencies in the Ira-
qi legal framework that creates challenges regarding the rights to nationality for Yazidi-ISIL 
children. Among several such contradictions, this chapter will focus on those that affect the 
Yazidi-ISIL’s right to birth registration, their acquisition of identity documents and Iraqi na-
tionality. The chapter will also illustrate the contradictions between the legal framework of 
the country and its practice. Furthermore, it will discuss if these contradictions have roots in 
Sharia or Iraq’s interpretation of Sharia. Although the secondary sources such as news arti-
cles, reports from international human rights organizations such as Human Rights Watch, and 
Human Rights Committees are not as valid as primary sources, due to a lack of relevant court 
decisions, such articles and rapports are used in addition to academic articles and books when 
discussing the state practice.  
 
 
4.1 Contradictions between the laws of the country and between country’s 

law and practice 
Iraqi legislation applies Islamic law rather than a secular civil code for its family law.98 In this 
respect, a child without legal filiation is nonetheless entitled to a certain degree of protection 
with regard to civil status and nationality.99 This chapter’s focus is on the procedural law gov-
erning the registration of Yazidi-ISIL children according to national legislation of Iraq. It will 
expose the requirements that follows from an Islamic law approach to giving Iraqi nationality 
to individuals born to an Iraqi or born in Iraqi territory. State practices show to what degree 
Iraq has tried to implement international human rights standards in its domestic law. What this 
chapter regards as states practice is Iraq’s legislative and executive conduct, in addition to 
state’s behavior and to the human rights Committees’ concluding observations.100 
 
 
4.1.1 Contradictions between relevant laws 
As it was illustrated in chapter 2, Article 18 of 2005 Iraqi constitution confers Iraqi nationality 
to any child born to ‘an Iraqi mother’ or ‘an Iraqi father’. Similarly, Article 3 (A) of 2006 
Iraqi Nationality Law confers Iraqi nationality upon every person born to ‘an Iraqi mother’ or 
to ‘an Iraqi father’. Article 3 (B) of the Nationality Law extends the right to an Iraqi nationali-
ty also to a child born ‘to unknown parents’ in Iraqi territory (jus soli). According to Article 3 
(B) of 2006 Iraqi Nationality Law, a child born to unknown parents is a foundling. So, the 
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exact signification of the concept of the ‘child of unknown filiation’ (majhul-al-nasab) in the 
current legal context remains to be determined. This term covers all cases in which the filia-
tion between the child and one of his/her parents has not been legally established. The term 
majhul al-nasab in Iraqi legislation refers, more specifically, to the child whose father is un-
known.101 This is because the relationship between the child and mother is established by the 
mere fact of childbirth, but the child-father relationship according to Islamic law is in princi-
ple established only if the filiation results from marriage.102  

 
In addition, according to Iraqi family law, the father has the right to custody over his child and 
the father’s name and nationality applies for the child. Iraqi procedures do not require the 
mother to record the maternal family lineage on registration documents unlike those of the 
paternal lineage. The legislation emphasizes only a paternal vision of biology and this under-
standing is further linked to the existence of a valid marriage in which the wife takes on the 
identity of her husband.103 The Islamic paternal values have a clear effect on Iraqi legislation, 
in which the child can only inherit nationality from married fathers.104 

 
Article 40 (1) of Civil Code No. 40, 1951 recognizes the right to a name, but the child’s sur-
name extends (de plano) from a father to his children under Iraqi law. The child’s full name 
for registration includes the name of its father and the correct name of the paternal grandfa-
ther.105 Similarly, Article 19 (2) of the NICA have same requirements. In addition, the first 
paragraph of the Article 28 of NICA requires the registration of the marriage status of the 
parents in the civil information system as a condition to recognition of the child’s right.106 The 
NICA requirements for parent’s marriage registration and the names of the father and grand-
father for child’s birth registration are generally impossible to fulfil for Yazidi-ISIL children 
because they were born in war and in a territory lacking the necessary infrastructure. 
 
The situation of these children, born out of rape, slavery and forced marriages in Iraq should 
be  a source of major concern.107 On the one hand, the law of the country has defined a child 
born out of wedlock and to an unknown father, as foundling and presumes that the child is to 
be registered as Muslim.108 On the other hand, Iraqi legislation requires the marriage registra-
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tion and name of father for registering the name of the child. The sad fate of these children is 
that their mothers were forced to marry ISIL fighters and as these marriages are not recog-
nized by the Iraqi government. Thus, the children who are born to these unions are deprived 
of their rights.109 This is contrary to the provision of Article 14 of the Iraqi constitution that 
stipulates Iraqis are equal before the law without discrimination on any ground.  
 
Article 13 of the Constitution stipulates that the constitution is the supreme law in Iraq and 
shall be binding in all parts of Iraq without exception. According to Article 21 of Nationality 
Law, any text contradictory to the provisions of this law shall be repealed. Recalling that Arti-
cle 18 of the constitution and Article 3 of Nationality Law provide nationality for any child 
born to an Iraqi mother, it is striking that the conditions that are required by Articles 19 and 
28 of NICA act as a barrier for Yazidi-ISIL children for acquiring birth documentation and 
Iraqi nationality. The Iraqi legislator passed the NICA in 2016 during the war against ISIL. 
From a legal perspective NICA is not above the constitution, particularly, not when it is 
passed long after the constitution and nationality law. It is strange that such a procedural law 
is designed in a way that violates constitutional principles. 

 
Furthermore, according to Article 20 (1) of NICA, the Juvenile Court shall decide cases of 
foundlings. Even here the procedural requirements of the Juvenile Court demand that moth-
ers, or the institution that sheltered the child, submit the date and place of the birth, in addition 
to the marriage contract. In cases where Yazidi women have been forced to convert to Islam 
and marry, the Iraqi government and courts do not recognize marriage and birth certificates 
issued by ISIL. Consequently, with or without these birth certificates, these children cannot 
obtain ID cards.110  So, since the child’s father is not present, and the mother cannot prove the 
father’s death, a mother without a marriage certificate would be unable to obtain birth certifi-
cations for her child.111 These provisions required by the Iraqi NICA and PSC clearly deny 
Yazidi-ISIL children a legal personality. 
 
Regarding the term filiation, since  it is defined as a legal relationship between parent and 
child, giving a name and identity to children born out of wedlock is one of the most difficult 
positions to negotiate in the domestic legal systems of Iraq as a Muslim- majority jurisdic-
tion.112 According to the Iraqi PSC which is constructed around norms found in Islamic Law, 
the illegitimate child with an absent father is entitled to certain degree of protection with re-
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gard to civil status and nationality.113 However, the provision and requirement of Article 52 
(2) of the PSC remains an issue regarding Yazidi-ISIL children because according to this Ar-
ticle, the woman (the mother) must prove her marriage. In addition, the establishment of 
acknowledgement (Iqrar) is required to be in accordance with the Islamic tradition.114 Since 
mothers of these children with Yazidi faith cannot declare based on Islamic tradition without 
converting it, is not possible to fulfil the provision of this Article. This will also affect the 
right of Yazidi-ISIL children negatively.  
 
 
4.1.2 Contradiction between legal framework and practice of Iraq 

There is much literature on the legal framework of the topic of nationality rights, how-
ever when it comes to understanding a state’s practice, the methods for identifying such prac-
tices are broad and challenging. Most states do not publish their practice and thus researchers 
have to rely on various other sources. State practice in international law is also embedded in 
the domestic legal and political situation in any given state. Nevertheless, this section will 
mention briefly the various categories that one can use to identify state practice of interna-
tional law.  
 
According to a paper by Sir Richael and Omri Sender, state practice in international law can 
be defined in many ways. For analyzing the practice of a State, they take a broad approach 
which includes ‘what States do’, ‘what States say’, and ‘what States say about what they do’ 
which is their justification. Therefore, state practice according to them includes the actions of 
a country’s branches of government such as legislative, executive, and judicial. Although na-
tional laws enacted by legislative organs are an important element of state practice, in addition 
to the law text, how legislation is interpreted and applied often matters more when identifying 
state’s practice. Therefore, they include state’s conduct and even inaction in connection with 
treaties as state behavior.115  
 
Despite the provisions of Article 20 (1) of the NICA, due to the controversy and sensitivity of 
the case, the Iraqi Juvenile Court has not made any decision regarding the case of Yazidi-ISIL 
children’s birth registration yet. In this case, Iraq has exhibited a form of inaction, where both 
legislation and the courts have been passive in finding a solution to the situation of Yazidi-
ISIL children’s birth registration.116 According to a source at the Iraqi Ministry of Interior, the 
issues of the Yazidi-ISIL children’s birth registration and identity certificates are controver-
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sial. The Ministry source claimed that the government is unable to remedy this issue because 
of its sensitivity and complexity as regards security and Yazidi identity.117 This argument is 
contrary to the provisions of Article 18 of the Iraqi Constitution and Article 3 of the Iraqi Na-
tionality Law that provides for conferring of nationality on children who are born to Iraqi 
mothers. The Office of the High Commissioner for Human Rights, in its latest report, noted 
that unequal transformation of nationality is a cross-cutting issue, and asked Iraq to ensure 
equal rights for women and men in the acquisition and transfer of nationality to their chil-
dren.118 

 
Moreover, while the Committee on the Rights of the Child welcomed the adoption of the 
2006 Iraqi Nationality Law, it was concerned that children born outside the Iraqi territory ob-
tain their mother’s nationality only if the father is unknown or stateless and that obtaining 
nationality is then object to the discretion of the Minister of Interior. The Committee noted 
that conferring nationality by the mother based on marriage, leaves children born out of wed-
lock, or born from a marriage of an Iraqi mother to a foreign national, or in forced marriages 
to combatants as stateless individuals. The Committee therefore recommended Iraq to amend 
Article 4 of the Nationality Law with a view to ensuring that children born outside Iraq can 
obtain their mother’s nationality without any restrictions and to ensure that children from non-
registered marriages are issued identification.119 
 
The lack of equality has exposed this vulnerable group of children to discrimination. Iraq has 
not paid attention to the differing situations of these children and other children for taking 
steps to achieving substantive equality. The obligation of Iraq to ensure the principle of equal-
ity and non-discrimination arise from Article 14 of 2005 Iraqi constitution and the interna-
tional human rights treaties to which the country is a party. However, Iraq does not yet have a 
special procedure that would allow for the incorporation of the CRC into the national legal 
order. Instead of integration with these international standards, the Iraqi Parliament passed the 
NICA on 2016. Treaties are not accorded superiority over domestic law. Therefore, the im-
plementation of the CRC by the Iraqi state and the respect for the child’s best interests is far 
from being fully integrated into Iraqi law.120 In other words, the practice of the Iraqi govern-
ment after several decades shows that it has done very little in this case.121 
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In its combined second to fourth periodic report to the Committee on the CRC, regarding right 
to nationality stipulated in article 7 of the CRC, Iraq noted that the 2006 Iraqi Nationality Law 
ensures the rights of the newborn child to nationality and also deals with children of unknown 
parents and stateless children. In its statement, the Iraqi government referred to Article 3 of 
the Nationality Law and Article 4 which opens for recognizing the nationality of child born 
outside Iraq to an Iraqi mother and an unknown or stateless father, is under consideration of 
Ministry of the Interior.122 This statement at an international level does not reflect the reality. 
However, The Committee, in its concluding remarks to Iraq’s report, showed its concern 
about the persistent discrimination against children born out of wedlock and children belong-
ing to ethnic and/or religious minority groups, especially concerning their access to identifica-
tion documents and social services. The Committee recommended Iraq to ensure full protec-
tion against discrimination on any ground, and adopt and implement a comprehensive strategy 
addressing all forms of discrimination against all groups of children in vulnerable situations. 
The Committee also recommended Iraq to strengthen its efforts to ensure that the best inter-
ests of the child are consistently applied in all legislative, administrative and judicial proceed-
ings and decisions as well as in policies, programs and projects that are relevant to and have 
an impact on children.123 The country has not submitted any report to the CRC Committee 
since 2013. 

 
Moreover, the 2019 Universal Periodic Review (UPR) under the Human Rights Council tells 
about the lack of commitment by Iraq to implement the recommendations issued by the vari-
ous treaty bodies. It illustrates the discriminatory provisions of some laws of country, and 
people’s lack of the necessary environment to enjoy their civil and political rights which is the 
result of state’s failure to adopt policies and measures that promote respect for human rights. 
The Human Rights Council also noted that the Iraqi judiciary generally have not acted in ac-
cordance with the spirit of these conventions in their decisions. The UPR members recom-
mend that Iraq work hard to review all the laws and legislation in force in Iraq.  Thus, Iraq has 
been encouraged to adapt its laws to international conventions on human rights and ensure 
that no legal provision contradict the content and spirit of international human rights conven-
tions. They also recommended judges to act in the spirit of the Articles contained in interna-
tional human rights conventions when reviewing Iraqi law and cases that appear before 
them.124  
 
Based on Wood’s and Sender’s article, one can identify certain features of Iraq’s state prac-
tice. These are inaction in the judicial system and legislation of the country, conflicting state-
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ments such as the way State justifies its treatment of internal matters in its periodic reports 
with the lack of presentation of its laws and legislation for review. 
 
 
4.2 What creates these contradictions 
The legal framework of Iraq is in some part compatible with international standards of human 
rights, however in areas related to the subject of this thesis, the lack of such compatibility is 
visible. There may be several factors that affect the structure of Iraqi legislation, but this the-
sis proposes that one of the most influential factors that has created barriers for implementing 
human rights norms is the interpretation of Islamic law in Iraq’s legal system.125 
 
 
4.2.1 Iraq’s incompatible use of modern and traditional law 
Iraq has tried to combine the international standards of human rights and the provisions of 
Islam in its legal system and Constitution. This often gives rise to conflicting norms. In the 
case of this study one can identify this sort of normative competition. On the one hand, Arti-
cle 2 of the Constitution stipulates that Islam is a fundamental source of Iraqi law. On the oth-
er hand, the same article recognizes the importance of the principles of human rights and de-
mocracy.  Despite the Constitution’s recognition of equality between men and women in arti-
cle 18 regarding the transferring of Iraqi nationality, the rights that regulate marriage, divorce, 
custody of children, inheritance and other matters of personal status are based on religious 
interpretations.126  

 
While Article 18 of the constitution and Article 3 of the Nationality Law remain the secular 
provisions of law, Article 2 of the Constitution, Article 19 of the NICA and Article 1 of the 
PSC constitute the traditional religiously based provisions of Iraqi law. Article 1 of the PSC 
stipulates that in the absence of a written provision of the law, the judge will rule ‘according 
to the principle of Islamic Sharia’. Yet this provision does not identify which school or doc-
trine of Sharia is to be considered.127 Even though, based on Article 1 of the PSC, judicial 
decisions are a source of a country’s legislation, due to the controversial state of Article 2 of 
the Constitution, which is closely related to the nationality issue of Yazidi-ISIL children, the 
Iraq’s Supreme Court has not made public any decision based on this Article to date.128  
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The provisions regarding the rights of children are fragmented among various Iraqi laws, and 
in the case of Yazidi-ISIL children the relevant laws reflect a variety of contradictions. While 
NICA and PSC in matters of related to birth and filiation remains largely dependent on reli-
gious principles, the other legal provisions are more modern and often inspired by French 
Laws.129 
 
 
4.2.2 Sharia law or interpretation of Sharia 
As was mentioned above, Article 2 of the Constitution recognizes Islam as ‘a foundation 
source’ of Iraqi legislation where all laws of the country must be in accordance with the Is-
lamic provisions. Although Sharia and Islamic law are often used synonymously, as explained 
in chapter two, it is important to distinguish between Sharia that refers to the totality of Islam-
ic moral and ethical guidance, and Islamic jurisprudence that is the understanding and inter-
pretation of the Qur’an and the Sunnah developed by early Muslim jurists.130 Despite the un-
deniable position of these two primary sources of Islamic law, they could not meet all needs 
of a society for all times and situations. Therefore, Muslim jurists developed different meth-
ods that constitute legal doctrine (fiqh). They interpreted the basic sources of Sharia, namely 
the Quran and Sunnah and debated the principles and methods of Islamic law.131 These differ-
ent methods of interpretation created different schools of law. 

 
There is a different definition of the concept of justice between the classical fiqh texts that 
underpin Muslim family law and the international human rights instruments, when it comes to 
the rights of children. Based on the provisions required by international human rights law, 
Iraq has obligations to take adequate measures to guarantee the principle of equality instead of 
denying this in the name of Islam and Sharia.132 Some argue that although the two primary 
sources of Islamic law do not directly speak about children’s rights, Islamic law provides for 
the importance of child’s protection and development, right to proper nutrition, health care, 
education and inheritance. Disagreements regarding children’s rights in Muslim countries, are 
due to different schools and interpretations.133 These different schools give the religious au-
thorities great power over the definition and implementation of certain rights.134 In its law, 
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Iraq does not identify which school of Islamic legal interpretation is applied to family law or 
law in general.  
 
Islamic law scholars have a rich history of debates on issues of interpretation, from ancient to 
modern times. Al-Mutairi argues:135   
 

“Islamic law as a comprehensive system takes accounts of the ever-changing condi-
tions that has a set of principles and rules which are believed to tackle every aspects of life, 
whether devotional or secular. In Islamic law, certain principles are by Muslim jurists stipu-
lated as principles of necessity. In this order it prohibits changes in some areas of the Islamic 
law, while for other conditions adopting legal solution during the time of constraint is permit-
ted.”  
 
So, this principle is recognized for times of need for legalizing matters and issues that are re-
lated to modern life. For issues that are not named in basic sourced of Islamic law, Muslim 
jurists are allowed to use the principle of necessity as justification for finding a solution linked 
to modern issues. 
 
Abdullah Saeed also confirms that Muslim jurists are allowed to depart from an established 
legal ruling in exceptional circumstances, as long as the result does not go against the funda-
mental objectives of Sharia. This concept helps Muslim majority countries respond to the in-
ternational human rights discourse today, when difficulties or tensions arise in certain areas 
and can be applied to reduce hardship.136 Other scholars like M.I Sarwar puts forward that 
Sharia law is similar to international human rights law, as in essence, it argues for social jus-
tice and fairness preserving the dignity of individuals and their conscience.137 He argues that 
the politicization of Islam rather than Islam as a matter of theology is the source of difficulties 
related to equality and freedom of individuals recognized under Islamic law.138 
 
There are significant differences and contradictory positions within the realm of Islamic juris-
prudence and Qur’anic exegesis. It is therefore too simplistic to speak of one “Islamic law” 
because the Islamic rules to a large extent are the product of humans and are less difficult to 
reform than one may think.139 Saeed argues that the Qur’an aims to improve the condition of 
weaker groups in a society, including orphans, for establishing a society based on the princi-
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ples of social justice. Historically, the Prophet’s teachings were known come into conflict 
with the discriminatory treatments found in early Islamic society and he thus made reforms 
which later were not put into practice due to misinterpretation of some early jurists.140 It is 
because of this precedent that many scholars hold the position that there is no difficulty in 
harmonizing international human rights norms and Islamic norms.141  

 
According to this group of scholars, slavery was practiced earlier, and Muslim jurists and so-
cieties had accepted this notion in earlier Islamic legal tradition until the modern period. To-
day all Muslim scholars argue that this does not have any authority and is abolished in all 
Muslim societies. This indicates that even though there may have been consensus by Muslim 
jurists on certain issues in the past, such consensus can be challenged in the modern era be-
cause of the significant differences between the contexts of the modern period and of the 
past.142 Thus, there is a precedent for reform within the Iraqi legal system, whilst still using 
Sharia as a source of law. As these scholars have pointed to, it is not the source material that 
is being questioned but rather the multiple interpretations of sharia that are important. As in-
terpretation is a human endeavor, it is both flexible and imperfect. Therefore, Sharia does not 
need to be some inflexible standard that cannot ensure greater legal and social justice for the 
Iraqi children in question. 

 
Abdullah Saeed emphasizes that Muslim scholars should have enough room to creatively en-
gage with international human rights law for coming up with new ideas and developing rele-
vant new Islamic understandings.143 He argues that the Muslim jurists’ task is to interpret 
sources in a way that is suitable for society’s needs. So, it’s the state’s responsibility to inter-
pret and practice these rules to resolve issues and prevent tensions between international hu-
man rights law and Islamic law.144 There is enough Islamic scholarship to show that there are 
ways to make the interpretation of Islam compatible with human rights standards. From the 
evidence drawn from NICA, this does not seem to be the case. In addition, as has been men-
tioned earlier, the Iraqi judicial system can neither have an interpretive role regarding provi-
sions of Islam, nor adopt the spirit of treaties in their decisions.    
 
 

                                                
140 Saeed, 2018, Pp 127 & 130  
141 Saeed, 2018, P 127 
142 Saeed, 2018, pp 12 & 13 
143 Saeed, 2018, Pp 20-21 
144 Saeed, 2018, pp 133 & 134 



33 
 

5 The extent of Iraqi legislation’s compatibility with the    
standards found in international law 

The goal of this chapter is to address the main research question and to establish whether the 
current Iraqi legal framework and practice violate international human rights law regarding 
the identity documentation and nationality status of Yazidi-ISIL children. In order to do so, 
the chapter will first look at the fourth sub-question and discuss the extent of Iraqi legisla-
tion’s compatibility with international human rights standards. Articles 7 and 2 of the CRC 
will be central in this chapter’s discussion. In addition, other relevant treaties may be consult-
ed in order to analyze of these issues and formulate a conclusion.  
 
 
5.1 Iraq’s international obligations, human rights requirements and their 

significance in legal practice of Iraq 
The ratification of the CRC and other international instruments are important commitments 
for Iraq to follow, so that it can demonstrate how the country fulfills its international duty and 
comply with international requirements. This sub-section will analyze the responsibilities Iraq 
has towards Yazidi-ISIL children. 
 
 
5.1.1 Rights to be registered and right to acquire nationality 
Regarding the ‘right to immediate registration after birth’ stipulated in Article 7 of the CRC, a 
State Party is required to take immediate measures to ensure the effective registration of a 
child’s birth as soon as it is practicable for the State, without discrimination.145 The right “to 
acquire a nationality” mentioned in Article 7 (1) implies a right to all the benefits obtained 
from nationality.146 further, Article 7 (2) requires Iraq, as State Party to ensure the implemen-
tation of the rights named in 7 (1) in accordance with its national law and its obligations under 
the relevant international instruments in this field, in particular where the child would other-
wise be stateless. So, the first clause is not clear or precise enough to guarantee the rights to 
birth registration and nationality for these children. Similarly, the latter clause does not make 
it an obligation for Iraq to give its nationality to these children as the procedural part of the 
national law contradicts the constitution. 
 
In connection to what has been discussed above, the right to nationality based on adoption of 
the principle of jus solis, which gives nationality to children born in the country’s territory, is 
recognized in Article 7 (1), but sometimes a state adopts the principle of jus sanguinis, which 
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means that the nationality of a child is determined based on the child’s biological parentage. 
The Iraqi Constitution and the country’s Nationality Law are examples of how both rules are 
at work for determining Iraqi nationality (Article 18 of the Constitution and Article 3 of the 
Nationality Law). However, it is important to note that in the case of Iraq, there are re-
strictions to these rules flowing from the gender of the parent which prohibit, for example, a 
child from taking the nationality of its mother.147 In other words, although the recognition of 
gender equality, and principles of jus soli and jus sanguinis are guaranteed in Article 18 of the 

Iraqi Constitution and Article 3 of the Iraqi Nationality law, the provisions of Article 19 of 
NICA and Article 40 of Iraqi Civil Code Act require a de plano rule, which is that a child’s 
status is recognized through a father-child relationship based on a registered marriage.148 In 
addition, where Article 4 of the Iraqi Nationality Law stipulates that the child of unknown or 
stateless father born outside Iraqi territory has a right to Iraqi nationality, procedural obstacles 
prevent these children from obtaining nationality through their mother.   

 
In March 2015, the CRC Committee expressed concern regarding the risk that children of 
mixed couples face by not receiving IDs as a result of the PSC of 1959. The Committee re-
ferred to the case of children born to an Iraqi mother and unknown or stateless father outside 
Iraq which is stipulated in Article 4 of the 2006 Nationality Law. In such cases, the mother 
can confer her Iraqi nationality under the Minister of Interior’s discretion, otherwise the child 
will be stateless.149 In this regard, the CRC Committee recommended Iraq to repeal Article 4 
to ensure that children can obtain their mother’s nationality without any restriction.150 The 
CRC Committee found the provision of Article 4 contradictory to prioritizing of the child’s 
best interests as stipulated in Article 3 of the CRC which should be a primary consideration in 
all matters related to children.151  

 
Iraqi family law creates a significant barrier for these children for accessing the right to have a 
nationality. The law follows a traditional model which is based on how marriage defines filia-
tion. Children that are born outside marriage will not benefit from care or inheritance.152 Ac-
cording to the CRC Committee, in the light of Articles 2 and 3 the continued use of the term 
“illegitimate children” to refer to children born out of wedlock has been a subject of concern 
which could lead to discriminatory practice against these children.153 The Committee recom-
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mended that the legislation explicitly prohibit discrimination on any grounds, including […] 
National and birth status. The Committee also recommended that domestic legislation be re-
formed to guarantee the right to nationality to every child in the light of Article 7 of the con-
vention.154  

 
From a human rights point of view, children cannot be deprived of their nationality or the 
right to acquire nationality because of the legal status of their parents. Because the granting of 
nationality to children is not a matter that falls exclusively within the domestic affairs of State 
In relation to this, Article 7 of the CRC allows for the elaboration of domestic procedures with 
the aim of implementing the rights under consideration. It also states that to the extent that 
there are applicable international obligations, domestic procedures have to comply with the 
obligations.155 Nevertheless, taking Article 31 (1) of the VCLT as a starting point, Iraq’s in-
terpretation of Article 7 of the CRC is in accordance with the ordinary meaning of this Article 
in context. This will be discussed later in section 5.2. 

 
The CRC Committee is concerned about the situation that religious affiliation in Iraq is indi-
cated on IDs, because it could intensify the discrimination suffered by children belonging to 
religious minorities.156 This issue is notable in the case of Yazidi-ISIL children because their 
mothers cannot declare the filiation of their children in Court, which is required by Article 52 
(2) of the PSC.157 The Committee has therefore recommended Iraq to strengthen its efforts 
and to ensure that the child’s best interests are applied in all legislative, administrative and 
judicial proceeding and decisions in all policies and programs that affect children.158 Howev-
er, in addition to a high degree of corruption and political pressures on the Iraqi judiciary, 
there is a lack of judicial independence that affect the judicial practices of Iraq.159 It was also 
mentioned in chapter three (3.1) that the Iraqi national courts make their decisions on the ba-
sis of relevant domestic laws, and do not apply the international treaties in their rulings. 

 
Moreover, the effect of the Islamic provisions and values on Iraqi laws in matters of family 
law and filiation, becomes notorious regarding the equal right of men and women for trans-
mitting nationality stipulated in Article 9 of the CEDAW. Iraq’s reservation to this Article 
stands in contrast to provisions of the Iraqi Constitution and Nationality Law. Article 9 of 
CEDAW is in fact almost identical to Article 18 of the Iraqi Constitution and Article 3 of the 
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Nationality law. In other words, this reservation can be taken to mean a reservation against the 
country’s own Constitution and Nationality Law. In addition, through the use of reservations 
and domestic laws that act as derogations from international norms, Iraq is actively working 
against international norms that require States to protect individuals from deprivation of 
rights, and to aid the deprived.160 However, Iraq cannot be accused of human rights violation, 
because having a special clause and making reservation on some parts of a treaty at the time 
of ratification is recognized as valid by Article 31 (4) of the VCLT.   

 
Despite the use of the phrase “in accordance with their national law” in Article 7 (2), and the 
right to make reservation, the provisions of human rights treaties are meant to be applied to 
every human being, so that they can fully enjoy their right.161 As stipulated in Article 7 (2), 
Iraq is also obliged to ensure that the implementation of the rights given in Article 7 (1) are 
‘in accordance with its obligations under the relevant international instruments in this field’. 
In addition, the principle of non-discrimination also restricts Iraq’s freedom to treat its people 
in a discriminatory manner.  
 
 
5.1.2 The principle of equality and non-discrimination 
A lack of equality is often at the heart of human rights violations, as those discriminated 
against are often more vulnerable to abuse.162 The principle of non-discrimination is recog-
nized in Article 2 of the CRC, Article 2 of the ICCPR, Article 1 of the CERD, and Article 2 of 
the CEDAW. Iraq, as a State Party, is therefore obliged to take all necessary and adequate 
measures to protect the rights of these children against discrimination. So, in addition to re-
spect these children’s right as its negative obligation, Iraq has a positive obligation to protect 
these children against discriminatory treatment.163 This section will focus on the CRC, whilst 
drawing on examples from other international and domestic legal texts. 

 
Article 2 of the CRC acts as a restriction on Iraq’s power, and requires State to behave in ac-
cordance with the principle of non-discrimination. According to Article 2 of the CRC, Iraq is 
obliged to protect the children within its territory against all forms of discrimination. The 
principles of equality and non-discrimination do not just demand a negative obligation to not 
discriminate, but it also obliges Iraq to recognize differences between individuals and then 
take steps to achieve substantive equality.164 Therefore, based on this principle, Iraq is re-
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quired to take immediate measures to ensure the effective registration of these children’s 
birth, without discrimination.165 Article 3 of the CRC also states that the best interest of the 
child is to have priority in any decision and action undertaken by governmental authorities. 

 
As John Tobin and Florence Seow argue;166  
 
“…it is true that states enjoy a level of discretion about measures they adopt for this 

purpose. However, they must be effective and consistent with the other provisions under the 
Convention”.  

 
As was mentioned above, the provision of Article 2 (1) of the CRC imposes obligations on 
States in its Article 7 (2). It imposes the obligation on the State to respect, protect and fulfil 
the rights under the convention. In other words, Iraq is required to ensure that State actors and 
non-state actors do not deprive a child of his or her rights unreasonably, and fulfil its obliga-
tion by taking appropriate measures to ensure the effective enjoyment of a child’s rights.167 
State measures are therefore required to be effective and in accordance with the provisions of 
Article 2 of the CRC, which prohibits discrimination.168 

 
Similarly, Article 2 (1) of the ICCPR also states that all state parties are obliged to respect and 
to ensure all individual within their territories and their jurisdiction the rights recognized in 
the Covenant without distinction on any ground.169 Even though there are other similar Arti-
cles of international instruments, Article 2 of the CRC is unique in several ways. On the one 
hand, Article 2 (1) protects the child in all her or his specifies and not only as any other hu-
man being. On the other, Article 2 (2) protects children not only against discrimination direct-
ly targeted at them, but also against discrimination based on the attributes of their parents, 
legal guardian or family members.170 This is an additional child-specific dimension of the 
principle of non-discrimination in the CRC. It focuses on the fact that children are often dis-
criminated in ways that match their specific position in human society, and therefore become 
the victims of human rights violations.171 
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Regarding the importance of the principle of equality and non-discrimination, Saman-
tha Besson and Eleonor Kleber point out; 172   

 
“Equality before the law is related to the status of a person when the law applies to 

her/him. This equality will be in question when the legal subject-hood is unequally distribut-
ed”.  

 
The Iraqi constitution in Article 14 recognizes all Iraqis as equal before the law without dis-
crimination. However, as mentioned in chapter four, other parts of the Iraqi legal framework, 
especially laws related to family matters, require marriage and legally accepted filiation for 
obtaining the right to birth registration, acquisition of ID cards and Iraqi nationality. Require-
ments based on an interpretation of Islamic values deprives Yazidi-ISIL children from the 
rights mentioned above. These values are the insistence on marriage and the emphasis on pa-
ternal lines. If a child does not fill these criteria, it is considered a foundling and its fate is 
then given over to the Court. These values when translated into procedural action, contradict 
Article 2 of CRC and what other international human rights instruments require based on the 
principle of non-discrimination. 
 
General Comment No. 17 on Article 24 of the ICCPR demands the protection of children 
against discrimination. It requires State Parties to submit their periodic reports and inform 
how their legislation and practice ensure that measures of protection of children against dis-
criminations in every field are taken. Particularly, the General Comment deals with the differ-
ent treatment between children who are legitimate and those who are born out of wedlock. 
The Committee’s interpretation of the right of the child to be registered immediately and have 
a name, is closely linked to the provision of Art 24, concerning the right to special measures 
of protection and to promote recognition of the child’s legal personality.173  

 
The CRC Committee has made several remarks about the rights of the Child in comparison 
with other Islamic countries that also could be applied to Iraq. In commenting similar cases 
coming from Lebanon, the Committee express its concern regarding discrimination in the 
granting of nationality to a child of parents of mixed nationality, and unmarried parents.174 
The Committee also expressed its concern regarding the inequality between the sexes which 
affect the rights of the child to acquire nationality in similar cases coming from Jordan.175 The 
State Party is therefore required to eliminate discriminatory attitudes or prejudice and, particu-
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larly with regard to the children born out of wedlock, ensure effective protection against dis-
crimination, as well as any differentiation resulting from the status of parents.176 

 
The discussion and analyses so far have showed that while parts of the Iraqi 2006 Nationality 
Law and the 2005 Iraqi Constitution are compatible with international human rights standards, 
the provisions of 2016 NICA and the 1959 PSC as well as their procedure and legal frame-
work remain incompatible with international human rights standards. In its last Concluding 
Observations, the CRC Committee recommended Iraq to ensure full implementation of the 
Committee’s recommendations under the Convention, especially those relating to […] non-
discrimination.177 The Committee’s concern points to the lack of implementation of the non-
discrimination principle by Iraq regarding the rights of children with unknown filiation.178  

 
In its last periodic report to the ICCPR Committee, Iraq noted that the context of Article 18 
(2) of the Iraqi 2005 Constitution is in accordance with what international instruments stipu-
late. The report also mentions Article 3 of the Iraqi 2006 Nationality Law that gives effect to 
the principle of equality between men and women to pass on their nationality to their children 
as a matter of legal course, without needing to make a special application. Iraq noted that the 
Constitution and Nationality Law impose no controls on the transfer of the mother’s Iraqi 
nationality to her children.179 Even though the report was submitted in 2019, Iraq has not 
named Yazidi-ISIL children and their status in its response to the Committee, and just men-
tioned policies to prioritize the protection and rehabilitation of children/orphans in areas of 
displacement and areas liberated from ISIL control.180 Moreover, the government did not 
mention anything about the issues NICA and PSC provisions raise regarding the discriminato-
ry requirements and procedures for acquisition of ID card and Iraqi nationality.  
 

 
5.2 Iraq’s interpretation of the international human rights treaties and chal-

lenges 
This section will take a critical look at the way Article 7 of the CRC is formulated. It will also 
discuss the challenges the interpretation of international treaties may create. Iraq is obliged to 
respect and ensure the principle non-discrimination as stipulated in Article 2 of the CRC as 
well as other international instruments. However, as was discussed in chapter four, despite the 
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recognition of the principle of equality and non-discrimination in Article 14 of the Constitu-
tion, Iraqi laws do not protect the rights of the Yazidi-ISIL children as it would be expected 
from an international human rights approach. Most parts of the Iraqi legal framework and 
procedures deny right to birth registration and Iraqi nationality to this category of children. 
According to Ineta Ziemele, whatever the situation is, the national law should provide ade-
quate ways to ensure registration of a child required by the CRC. As for the right to name, 
again national law will reflect the particularities of the language and culture but also take into 
consideration the limitations imposed by international law. She also argues that a margin of 
discretion is considerably wider concerning the right to a name.181  
 
Article 7 of the CRC confirms the right to a name and birth registration which is well estab-
lished. However, the term “right to acquire a nationality” could be problematic in certain en-
vironments. Simply, the word “acquire” indicates the right to engage in a nationalization pro-
cess but does not give clarity as to the outcome of that process. Although this Article demands 
that States take all reasonable measures within the scope of their available resources to ensure 
that this is possible, as has been mentioned earlies, recognizing the right to acquiring a nation-
ality does not guarantee the right of the child against statelessness. It gives power to Iraq 
whom it chooses to confer its nationality upon.182 
 
Furthermore, the use of the phrase “in accordance with national law” in Article 7 of the CRC 
is intended to protect the power of states to determine the basis upon which they grant na-

tionality to a child. This provision gives a state the authority to use its national law to deny 

nationality to a child under the principles of nationality adopted by the state. Such an ap-
proach would allow a state like Iraq to defeat the object and purpose of article 7 by relying on 
a domestic law that establishes a restrictive interpretation of the nature and content of the var-
ious rights.183 

 
It is argued that, at the national level, the obligation of the state party to implement the CRC 
must be controlled through the monitoring of national courts. Internationally this happens 
through the CRC Committee and the periodic reports of those countries.184 On the one hand, 
according to the CRC Committee, any interpretation of “best interests” must be consistent 
with the spirit of the entire Convention. State parties cannot interpret this concept in an overly 
culturally relativist way and cannot use their own interpretation.185 On the other hand, Iraq as 
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an independent actor of international law has the freedom to choose the degree of implemen-
tation of treaty provisions in its domestic law. All of these elements, taken together, in this 
case, act as barriers to the rights under discussion.  
 

 Ziemele argues that;186 
 
“There are agreed international standards regarding nationality law and states have 

become parties to international treaties containing specific rules regarding this right”. She 
admits however that “nationality continues to be determined primarily in accordance with 
national law”.  

 
The treaty-norms are potentially changed by combating them with rules of interpretation.187 
The wording of Article 7 of the CRC gives a lot of space and freedom to Iraq to interpret this 
provision, and this carries unforeseen consequences. From this study, one can see how such 
complicated issues might arise. This Article in its first clause authorizes the right to be regis-
tered and have a name, but leaves the child’s right to nationality unclear by phrasing it as a 
right “to acquire a nationality”. The second clause of this Article also obliges Iraq to imple-
ment rights mentioned in first clause “in accordance with its national law”. So, even though 
Iraq’s legal framework and practice shows that the country has not interpreted the provisions 
and requirements in a manner compatible with the international human rights standards, part 
of the barrier also has its origins in the way Article 7 of the CRC has been formulated. Based 
on Article 31 (1) of the VCLT, Article 7 must be interpreted in accordance with the ordinary 
meaning given to the terms of this Article in its context. So, although the Iraqi government 
has not carried out its responsibility to protect the nationality right of Yazidi-ISIL children, 
Iraq cannot be accused of violating the rights of these children.  

 
In addition, with respect to the meaning of the rights recognized in Article 7 of the CRC, the 
CRC Committee has neither adopted a General Comment on the issues that arise under Arti-
cle 7,188 nor on Article 2 regarding the principle of non-discrimination in the context of chil-
dren’s rights.189 The criticism that should be noted regarding Article 2 of the CRC is that it 
does not guarantee the principle of equality. It only prohibits discrimination. The lack of 
meaning the term ‘equality’ may have consequences regarding the implementation of Article 
2 of the CRC.190 It gives freedom to the Convention’s State Parties to exploit their power and 
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interpret this Article in the way that suit their own interest and national legislation. This Arti-
cle does not mention birth out of wedlock as a ground of discrimination even if this ground is 
often used in practice to differentiate between children.191 
 
In concluding this chapter, it is important to note that, although the practice and contradictory 
legal framework of Iraq indicate that discriminatory treatment of Yazidi-ISIL children can 
continue in domestic law is only a part of the problem. At an international level, Article 7 of 
the CRC is also worded in a way that gives States much leeway on interpreting and assume 
that States will act in accordance with the principle of good faith in their application of na-
tional law. The problem arises when a State, for whatever reason, may not be able to act in 
good faith. It may then perceive the phrase “to acquire a nationality” in the CRC, as a choice 
rather than an obligation. Furthermore, it may use the phrase ‘in accordance with national 
law’ to subjugate the principles of the Convention under national laws that in turn may be in 
conflict with the principles of non-discrimination and best interests of the child. 
 
In addition, according to the principle of restrictive interpretation, treaties are to be interpreted 
in favour of State sovereignty where a treaty’s provisions are open to doubt i.e., the interpreta-
tion that entails the lesser obligation for sovereign States should be selected.192 Iraq has a le-
gal system where the national Constitution is harmonized with the Islamic law and the rules of 
Islam play a dominant and influential role in certain areas of national law.193 Although the 
provisions of Article 7 of the CRC and other relevant Articles named in this thesis work very 
well and are thoughtfully designed, they are, perhaps unintentionally, more easily compatible 
with the legal philosophy and values of Western countries where their interpretation may take 
place in an independent secular, judiciary. When we apply these rules of interpretation to a 
country like Iraq, with a layered and unfree legal system and a different legal tradition philos-
ophy, it is clear that these rules create a conflict with local judicial approaches and that are 
highly challenging to harmonize with human rights law. Therefore, Iraq cannot be accused of 
human right violation towards Yazidi-ISIL children. 

  
What Article 31 (1) of the VCLT stipulates is that State Parties shall interpret their interpreta-
tion in accordance with the ordinary meaning of the terms used in the treaty, and in its con-
text. Since, the ordinary meaning must be determined in their context, therefore the first and 
second paragraphs of the Article 7 of the CRC, Article 24 of the ICCPR must be interpreted 
together in their contexts. However, Article 31 (1) of the VCLT requires State Parties to inter-

                                                
191 Besson & Kleber, 2019, p 62 
192 Dörr & Schmalenbach, 2012, p 538 
193 Otto, 2008, p 8 



43 
 

pret these provisions in good faith. Although the matter of nationality is under State’s sover-
eignty, the recommendations from various Human Rights Committees on Iraq illustrate that 
State’s practice has not been compatible with the principle of good faith. In addition, even 
though Article 31 (4) gives a large discretion to Iraq to have a special meaning, the reserva-
tions Iraq has made on the provisions of Article 2 and 9 of the CEDAW regarding the princi-
ple of equality and non-discrimination, passing NICA in 2016, and not passing the 2019 Bill 
of the Rights of Survivors take Iraq’s good intention in question. 
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6 Conclusion 
 

Through an analytical approach, this thesis has outlined the legal challenges that 
Yazidi-ISIL children are faced in contemporary Iraq, specifically the right to nationality and 
birth registration. In doing so, this research has focused on specific pieces of Iraqi legislation 
to illustrate the way Iraq treats its international legal obligations. From the perspective of hu-
man rights law, this thesis has sought to explore the right to nationality under the principle of 
non-discrimination. In order to answer the main research question, the thesis has analyzed the 
relevant Iraqi laws, the role of Islamic law in the country’s legislation and the international 
human rights treaties that Iraq is a party to. The analysis has critically discussed Iraq’s inter-
pretation of these treaties and set out in the general rule of interpretation contained in Articles 
31 and 32 of the VCLT. 

 
It was noted that even though the right to nationality is not an absolute right, the lack 

of nationality profoundly affects other rights. This is clearly the case in relation to the subject 
of this thesis’ discussion, which is the status of Yazidi-ISIL children. A person without identi-
ty and nationality is vulnerable and often denied access to education, medical care, housing 
and other legal and social benefits. According to international law, the right to a nationality is 
a human right and human rights are universal for every individual and they should be applied 
without discrimination on any ground. Recalling thesis’ analysis based on the provisions of 
Article 18 of the 2005 Iraqi constitution and Article 3 of the 2006 Iraqi Nationality Law, it is 
clear that the nationality rights to children born to an Iraqi mother are guaranteed and that the 
rights assured therein, should be accessible to any Iraqi mother and her child. However, the 
requirement of Article 19 of the NICA is not compatible with the provisions of the former 
laws. Based on the implementation of the PSC, those who have been affected by war would 
be able to be reintegrate into Iraqi society if the mothers of these children could testify and 
show their marriage certificate, or declare their child’s filiation in the Juvenile Court, which 
works in accordance with religious principles. The analysis has shown that the provisions of 
NICA and PSC make it nearly impossible for Yazidi-ISIL children to obtain IDs and Iraqi 
nationality.  

 
The combination of the right to a name and birth registration gives the child a legal 

recognition of its existence and this is fundamental for Yazidi-ISIL children for having effec-
tive enjoyment of all other rights. The traditional law of the country regarding family matters 
does not recognize the legal personality of these children who are born to unknown fathers 
and are seen as children born out of wedlock. This practice is contradictory to Iraq’s interna-
tional obligations which should apply the same rules without exception to Yazidi-ISIL chil-
dren and any other Iraqi child. In general, the relevant international treaty bodies, except for 
the CRC, have not mentioned the rights of children born out of wedlock. Nevertheless, they 
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point towards a lack of uniformity in the application of the principle of non-discrimination by 
Iraq. This is especially poignant in light of Article 14 of the Iraqi Constitution which stipu-
lates that all Iraqis are equal before the law without discrimination on any ground.  
 

 The paper has explored how the Constitution of the country defined Iraq as a demo-
cratic state, establishing the principles of human rights and democracy, and at the same time, 
provides Islamic as a foundational source of the country. Regarding Iraq’s interpretations of 
Islamic law, it was pointed out in chapter four how Iraq’s interpretation of Islamic law is 
compatible with the open nature of Islamic law, because Iraq has not mentioned which school 
of Sharia is in use in the government matters. The arguments from Muslim scholars shows 
that Iraq should have the power to make some reforms regarding the birth registration of 
Yazidi-ISIL children who are born into the destabilizing environment of terrorism and war. 
Many of them are undocumented from their birth and for some who have birth registration 
issued by ISIL, Iraqi institutions do not recognize these documents. Furthermore, in relation 
to these children, they may not even see a day in Juvenile Court as Article 4 of the Nationality 
Law gives the Iraqi Ministry of Interior jurisdiction over the registration of the child born out 
of wedlock or from a marriage of an Iraqi mother to a foreign national, unknown father, or 
forced marriage.  

 
As was explained in chapter four, no step has been taken yet, to alter the status of these chil-
dren. The government claims it is unable to remedy this situation due to its ‘sensitivity’ and 
‘complexity’. After several years the Iraqi government has not recognized the crime of ISIL 
as a genocide in relation to the Yazidis. The Iraqi Parliament has not yet approved the 2019 
Reparation Bill announced by the Iraqi president. If the government was willing to do so, it 
could act as a catalyst towards addressing these problems. The analysis has also shown how 
inflexible the structure of Iraqi laws are in relation to this wartime situation, adding yet anoth-
er barrier for Yazidi-ISIL children to obtain identity documents and Iraqi nationality. Analysis 
in chapter four shows that the requirement of the de plano rule in the name of Sharia acts as a 
convenient smoke screen for country’s lack of political interests to develop a remedy. Years 
after the Constitution and Nationality Law were ratified, Iraq passed NICA in 2016 during the 
war against ISIL. From a legal perspective NICA’s provisions should not be above the provi-
sions of Constitution and Nationality Law. This inflexibility stands in contrast with Iraq’s 
obligation to fulfill its negative obligation to respect these children’s right, and also its posi-
tive obligation to protect these children against discriminatory treatments.  
 

It is true that as a sovereign State, Iraq has the power to determine who can become its 
national are under its domestic law. However, the State is bound by restriction arising from 
international law. The principle and rules established by treaties defines how Iraq as State 
Party may allocate nationality to individuals in its territory. The principle of non-
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discrimination is one these principles that is recognized in all international treaties. The thesis 
detailed how a country engages with its international obligations by offering periodic reports 
to treaty bodies. This is a way to show the measures the State has adopted to ensure, in this 
case, that children have a nationality. It was illustrated in chapters four and five that despite 
the recommendations of the CERD, CRC and ICCPR Committees, Iraq has been slow in ac-
tively implementing certain human rights norms in its domestic law. The State has not submit-
ted any report to the CRC Committee since 2013. Its fifth report to the ICCPR Committee was 
also 13 years overdue. In its periodic report to the ICCPR Committee, Iraq argued that alt-
hough the principles of the domestic legislation do not conflict with the provisions of interna-
tional human rights treaties, the national courts do not apply the provisions of international 
human rights treaties in their rulings. From the evidence and analysis, including recommenda-
tions and Concluding Observations from several Human Rights Committees, the State prac-
tice of Iraq reveals that it has been inactive in promoting and implementing international hu-
man rights standards. The poor human rights record of Iraq explains that the legal framework 
and practice of Iraq is discriminatory and incompatible with the purposes of specific interna-
tional human rights treaties, which aim to protect children’s rights.  
 
                  However, in answering the research question, the analyzes in chapter five showed 
that the wording of relevant international treaties and documents are typically vague in order 
to enable States to retain the regulation of nationality as far as possible within their respective 
domestic spheres. It should also be concluded that the lack of nationality of Yazidi-ISIL chil-
dren is an issue which is rooted in the principles of State sovereignty and the limitations of 
international law. Based on this principle, matters of nationality fall within the domestic law 
of the country. Iraq’s interpretation of Article 7 of the CRC and Article 24 of the ICCPR is 
compatible with the general rules of interpretation stipulated in Article 31 (1) of the VCLT. 
The interpretation of these Articles should be based on the ordinary meaning of these terms in 
their context. Although Article 7 (1) recognizes the right to immediate registration and the 
right to have a name for children, it does not guarantee the child’s right to obtain a nationality. 
Similarly, Article 24 (3) only recognizes the right ‘to acquire a nationality’. Furthermore, Ar-
ticle 7 (2) obliges Iraq to implement these rights ‘in accordance with its national law’.  
 
Even Iraq’s reservation on Article 9 (2) of the CEDAW that directly affect the rights of these 
children is recognized in Article 31 (4) of the VCLT. The recognition of the interpretation 
based on ordinary meaning in Article 31 (1), and recognition of giving a special meaning to 
the terms, in Article 31 (4), gives Iraq the necessary freedom to interpret treaty provisions in a 
way that suits its national law and interests. Therefore, despite Iraq’s discriminatory legal 
practice and treatment of Yazidi-ISIL children, Iraq cannot be accused of violations of inter-
national human rights law in the mentioned treaties, because of the architecture of these gen-
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eral rules of treaty interpretation currently governing the international system. Consequently, 
the Yazid-ISIL children’s fate still hangs in the balance without remedy. 
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