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Abstract: Child sexual abuse (CSA) is a major global health challenge. Extant literature shows that CSA is
prevalent in Kenya. As a signatory of the United Nations Convention on the Rights of the Child and the African
Charter on the Rights and Welfare of the Child, the Kenyan government is mandated to ensure that children
are protected from sexual abuse through sound laws and policies. This paper reviews existing laws and
policies on CSA and highlights their strengths and weaknesses. Our findings indicate that laws on child
protection exist and are protective to a large extent, as harsh penalties are outlined for sexual offences.
Survivors of CSA are entitled to free legal and medical services. However, there are no reparations offered to
survivors in criminal proceedings. Moreover, there is no legislation on age-appropriate comprehensive
sexuality education which plays an important role in cultivating positive gender norms and describing what
constitutes CSA and reporting procedures. The national standard operating procedures for the management of
sexual violence against children lack CSA screening procedures. There is urgent need for review of these laws
and policies and development of multisectoral protocols at the national and county level, that outline roles

and responsibilities for various service providers, supervisory and accountability measures and referral

networks. DOI: 10.1080/26410397.2019.1586815
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Introduction

Child sexual abuse (CSA) is a major global health
concern. As such the sustainable development
goals (SDGs) have reiterated calls for ending all
forms of violence against children (target 16.2)
and harmful cultural practices (target 5.3) that
affect the development and wellbeing of children.’
The World Health Organization (WHO) defines CSA
as an involvement of a child in sexual activity
that he or she does not fully comprehend, is
unable to consent to, or is not developmentally
prepared for.?

Globally, CSA is estimated at 15-20% for girls
and 8% for boys.>* A 2010 national survey on Vio-
lence Against Children in Kenya reported that 23%
of the girls and 12% of the boys aged between 13

and 17 had experienced some form of sexual
abuse (unwanted sexual touching, unwanted
attempted sex, pressured or physically forced
sex).> Among respondents aged 18-24 years 32%
of women and 18% of men experienced some
form of CSA before age 18.°

Child sexual abuse in Kenya is perceived to be
influenced by developmental issues, economic,
social and gender inequities. They include peer
pressure, drug and substance abuse, orphanhood,
poverty, social media influence, a culture of silence
on sexual matters and huge gender disparities.®’
Patriarchy is pervasive in Kenya as gender norms
assign domestic work to women and provision
roles to men, thus generating power differences
as men assume dominant roles whereas women
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take on submissive ones.® Women who do not
comply with the gender norms risk physical and
sexual violence.” Moreover, most young men are
socialised to be sexually adventurous and aggres-
sive to prove masculinity.’® In contrast, chastity,
domesticity, and compliance are viewed as desir-
able attributes for girls and unmarried women."
Rape myths are also prevalent; some common
beliefs are that rape is not a serious crime, men
have no control over their sexual desires, and a
man is entitled to sex through marriage."? Such
attitudes place blame on survivors of sexual
abuse and exonerate the perpetrators.

Despite ubiquitous patriarchy, Kenya has strong
women’s movements and civil societies that con-
tinuously push for protection of women and chil-
dren from sexual violence and for the right to
health care, legal aid and justice in several legislative
and policy documents. Pressure from the women’s
movements, democratisation, pressure from the
international community and obligations from rati-
fied international instruments have birthed laws
that criminalise sexual violence and protect victims
of abuse, and policies that outline responses to sex-
ual violence."> However, Kenya still decriminalises
marital rape and criminalises abortion except for
when the mother’s life is in danger.

Under the Kenyan law, a child is anyone below
18 years of age. Children comprise half of the sur-
vivors seeking post-rape care.'* However, many
cases of CSA go unreported in Kenya. Poor report-
ing of cases is partly attributed to preference for
traditional justice systems to resolve CSA as they
offer compensation to victims' families, unlike
the criminal justice system which offers no repara-
tion." Kenyan social and cultural norms also tend
to blame victims for the abuse as society perceives
most perpetrators’ actions as justified and hence
victims are silenced.’®'® Although comprehensive
post-rape care services can be obtained in some
health facilities and one-stop centres, most facili-
ties, especially in rural areas, are ill equipped,
and service providers are not well trained to pro-
vide care.'®'” National standard operating pro-
cedures for the management of sexual violence
against children have been developed but are una-
vailable in most health facilities."”

Kenya is a signatory of the United Nations Con-
vention on the Rights of the Child (CRQ)'® and the
African Charter on the Rights and Welfare of the
Child (ACRWQ)" and is obligated to meet stipula-
tions outlined in such international instruments.
These instruments integrate social, economic and

cultural rights with civil and political rights and
are based on the principles of non-discrimination,
participation, survival and the best interests of the
child.?® They are also binding for State Parties and
therefore suitable standards of good practice. The
WHO provides standards of good health care prac-
tice based on evidence-based research and conse-
quently, many governments, Kenya included,
borrow heavily from it when developing policies.
Therefore, we use the “Responding to children
and adolescents who have been sexually abused:
WHO clinical guidelines” as standards of good prac-
tice. We discuss the provisions further under differ-
ent policies.

Child protection issues in Kenya are coordinated
by the National Council for Children Services (NCCS)
and the Department of Children Services. The two
work together with other line ministries, the com-
munity and civil society in responding to child
abuse and maltreatment. Several laws and policies
exist in Kenya that outline rights of the child with
regard to sexual abuse and give directions on man-
agement of CSA. Despite the existence of laws and
policies to protect minors against sexual violence,
research indicates that their operationalisation is
difficult.?" Cited reasons are: inadequate financial
and human resources, legal pluralism, cultural
beliefs, legal illiteracy, poor knowledge and com-
petence of service providers, and poor monitoring
and evaluation frameworks.?'

Few studies have reviewed legislation and pol-
icies on gender-based violence laws in Kenya and
sub-Saharan Africa with little focus on CSA.?>%
The aim of our study is therefore to examine the
extant legislation and policies that relate to CSA
in Kenya, highlight their strengths and weaknesses
and put forth suggestions for better care of CSA
survivors.

Methods

This study reviews existing laws and policies that
relate to CSA in Kenya. The review assesses the
quality of local laws and policies by comparing
their content and enforcement to provisions in
the international treaties (the United Nations Con-
vention on the Rights of the Child and the African
Charter on the Rights and Welfare of the Child) and
the WHO clinical guidelines on responding to chil-
dren and adolescents who have experienced sexual
abuse. The review draws on extant CSA literature in
Kenya (accessed through various search engines
including Google Scholar, Oria, Pubmed, Embase
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etc), the authors’ wide experience on sexual and
reproductive health and rights, and findings from
extensive field work on CSA in Kenya, to reflect
on the laws and policies and their impact on survi-
vors of CSA.

The research was conducted over an eighteen-
month period. As part of a wider study, the first
author assessed the knowledge, attitudes and prac-
tices of 15 health providers with regard to post-
rape care, and observed interactions of CSA survi-
vors with health providers and the police."” In
addition, she followed up two girls as they inter-
acted with the health system and law enforcement
officers, held informal conversations with their
parents and service providers and reviewed their
health records.** Findings from these studies
revealed that most of the health providers were
not conversant with the guidelines on manage-
ment of sexual violence; the health facility was ill
equipped and poorly staffed. We also found that
health providers showed little regard for informed
assent, confidentiality, and privacy while offering
post-rape care (post-sexual assault care). The first
author also conducted in-depth interviews with
61 key informants (legal, social work and non-gov-
ernmental organisation workers) on their role in
child protection, policies and guidelines they
used, their challenges and suggestions regarding
areas of improvement. The policies and laws listed
are discussed in detail in this review. Child sexual
abuse survivors (10 girls), of whom the majority
had reported the cases to the courts, were followed
up, their family members were interviewed and
observations of their interactions with court offi-
cials and court processes were noted. The authors
draw on these experiences to highlight pitfalls
within the policies and laws.

The local laws and policies reviewed were
selected based on suggestions from key informants
(children officers, police and judicial officers, tea-
chers, and staff of non-governmental organisations
such as Plan Kenya, the Red Cross within Homa Bay
County) on relevant CSA policy documents, a
review of extant literature, and consultations
with colleagues working on child protection issues
in Kenya on extant laws and policies. The selected
documents included in this paper are those that
service providers mentioned using frequently as
guidelines when addressing sexual abuse of
minors, and those on the NCCS and Kenya law
review website.

Selection criteria were: (i) nationally constituted
recognised laws (gazetted) and policies that relate

to CSA, (ii) provisions within the laws and policies
on response and prevention of CSA, and (iii) avail-
ability of laws and policies in print or digital media
for public consumption. Documents not fulfilling
any of these criteria were excluded (e.g. those
developed and specific to operations within the
non-governmental organisations).

In analysis of the legislation and policies, we
used the United States Centre for Disease Control
(CDQ) brief on evaluation of violence and injury
prevention policies as our analytical framework.?
Our review focused on: (i) objectives/aims of the
legislations and policies, (ii) articulation of the pol-
icy content, (iiij) components of the policy consist-
ent with international instruments (iv) clear
statement of the requirements for implemen-
tation, (v) feasibility of the requirements, and (vi)
indicators for assessment of success of the policy.

Results

This section outlines the contents of the laws and
policies with regards to CSA and highlights inherent
strengths and limitations. We begin with a presen-
tation of the laws followed by policies at the
national and county level.

Laws with stipulations on CSA Kenya

The laws reviewed include: (i) the National Consti-
tution 2010, (ii) the Children Act No. 8 of 2001, (iii)
the Sexual Offences Act No. 3 of 2006, (iv) the Vic-
tim Protection Act No. 17 of 2014, and (v) the Pro-
hibition of Female Genital Mutilation Act No. 32 of
2011. All these laws lack indicators for the assess-
ment of implementation.

(i) The National Constitution 2010

The Constitution of Kenya stipulates the rights and
obligations of Kenyans.“® According to the Consti-
tution, children are entitled to healthcare, edu-
cation, shelter and protection from all forms of
violence, in line with rights outlined in the CRC
and the ACRWC. 26 It grants Kenyans access to jus-
tice and is against the detention of children and
states that, in the event that they are detained,
the period should be short and they should be
held separately from adults.’® With regard to
people with disabilities, it states that they should
be integrated into society and treated with dig-
nity.?® Although the Constitution makes these sti-
pulations, the government does not meet them
mainly due to financial and human resources con-
straints; Kenya is a low-middle income economy.
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For instance, welfare institutions are poorly funded
and as a result, children are constantly subjected
to conditions such as poverty that make them sus-
ceptible to abuse. The Constitution also states that
abortion is only permitted when a trained health
professional is of the opinion that there is need
for emergency treatment or if the life of the
mother is threatened.”® Adolescents who get preg-
nant from rape have no access to abortion services
as the clause does not include them. This puts
them at risk for procuring unsafe abortions, con-
travening the right of adolescents to healthcare
as stipulated in the CRC and the ACRWC. There is
need for the government to invest more in welfare
services and include a clause in the Constitution
making it possible for pregnant adolescents (who
conceive from rape) to access abortion services.

(ii) The Children Act No. 8 of 2001

The Act makes provisions for duties and responsi-
bilities of the parent and the child, foster care,
adoption, custody, maintenance, guardianship,
care and protection of the child, administration
of children institutions and responsibilities of
child protection officers.

According to the Children Act, a child is any per-
son below the age of 18 years and as such cannot
consent to sexual relations.””?® The Act outlines
the rights of the child and stipulates that in all mat-
ters concerning children, the best interests of the
child should be upheld as advised in the CRC and
ACRWC.?> Accordingly, children have a right to edu-
cation, health care, privacy and protection from
sexual abuse and harmful traditional practices.?’”

Although children have a right to education, the
right to comprehensive sexuality education is vio-
lated, contrary to stipulations in CRC and ACRWC.
The national adolescent sexual and reproductive
health policy (2015) recognises children’s right to
information on sexual and reproductive health
(SRH) and states that it shall support the provision
of age-appropriate adolescent SRH information
and strengthen age-appropriate comprehensive
sexuality education for out-of-school and in-school
adolescents.”® However, the government lacks offi-
cial legislation to enforce the proposed policies
and programs including comprehensive sexuality
education.® Consequently, sexuality education
which helps in shaping minors’ attitudes towards
sex and their sexual behaviours is poorly
implemented.*® There is need for official legis-
lation on the provision of adolescent SRH,

including comprehensive sexuality education, to
young adults.

The Children Act stipulates that proceedings
involving children should be conducted in a chil-
dren’s court (Section 73).” Few counties in Kenya
have children’s courts and there are no guidelines
on making courts child-friendly. While in the field,
the first author observed proceedings taking place
in adult courts and magistrates’ chambers due to a
lack of children’s courts. In addition, we observed
children and alleged perpetrators sitting in the
same waiting areas as they waited for the hearings
to commence. There is need for guidelines on
creating and providing child-friendly facilities and
services respectively in order to make the legal pro-
cess non-threatening for the child.

(iii) Sexual Offences Act No. 3 of 2006

The Sexual Offences Act (SOA), No. 3 of 2006 makes
provisions for sexual offences, their definition, pre-
vention and the protection of all persons from
unlawful sexual acts. Children in Kenya cannot
consent to sex. Defilement (child rape) is defined
as an act that causes penetration with a child; pen-
etration is the partial or complete insertion of the
genital organs of a person into the genital organs
of another person.?® Sexual assault has been
defined as penetration by use of body part or
object into any other body part of another per-
son.”® Penalties for defilement range from 15
years in prison to life imprisonment depending
on the age of the child.”® Attempted defilement
or committing of an indecent act (contact between
any part of a person with the genital organs, breast
or buttocks of another and exposure or display of
pornographic material) with a child attracts mini-
mum of 10 years in prison.?® Child trafficking,
prostitution, pornography and sex tourism have
sentences ranging from a minimum of five years
or more or fines or both.?® Child offenders face a
maximum of three years in borstal institutions or
rehabilitation schools or get a commuted sentence
with probation. Laws are part of the protection of
children and therefore in line with Article 34 of the
CRC.

Children who have experienced sexual abuse
are entitled to give evidence under a protective
cover or through an intermediary, to proceedings
taking place outside an open court, and prohibi-
tion of publication of personal identifiers.”® Medi-
cal and psychosocial services are borne by the
State.”® Child offenders are entitled to free legal
representation. With regard to evidence of crime,
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there is no need for corroborating material evi-
dence as long as the court finds the survivor cred-
ible.3" The aforementioned provisions are in line
with Article 19 of the CRC.

The SOA relies on the Criminal Procedure Code
(CPQ) chapter 75 provisions for directions on how
to conduct court proceedings®? and the Evidence
Act Chapter 80.%" The CPC requires that evidence
in a trial must be taken in the presence of the
accused person or his advocate and the witness
must identify him/her as the perpetrator of the
crime (code 194).2 The Evidence Act in section
62 requires that evidence to prove the alleged
facts must be adduced orally and must be direct.>'
This makes it inevitable that the vulnerable child
will face the perpetrator in court proceedings.
Although CSA survivors have the option of giving
evidence under a protective box, it was observed
by the first author that no observed CSA survivor
gave evidence under the protective cover. No
measures had been put in place to protect CSA sur-
vivors from facing the perpetrators in court as
divulged by judicial officers. There is need for
measures to be put in place to protect the CSA sur-
vivors from interacting with the suspects should
they feel uncomfortable.

The law does not permit questions on sexual
history of survivors. However, the court may
allow the sexual history to be brought up if it is sat-
isfied that such questioning is likely to rebut evi-
dence previously adduced, may explain the
presence of semen or the source of pregnancy or
disease or any injury to the complainant or is fun-
damental to the accused’s defence.”® These pro-
visions take away the protection as it is easy for
lawyers to use the exemptions and bring up the
minor’s sexual history in a hearing.

According to the CPC (code 152), refractory wit-
nesses are to be held in remand for 8 days or more
to reconsider their statements.>? Some of the CSA
survivors were young girls who consented to sex
with older males, refused to testify and were put
in remand. In most cases, this was counterproduc-
tive as the girls still refused to testify. They were in
relationships for economic benefits and were con-
sidering marriage or married to these men. The
unnecessary detention contravenes Article 37(b)
of the CRC as it states it should only be used as a
last resort and for the shortest appropriate period
of time."®

Child sexual abuse is a bailable offence and as
such suspects have a right to bail.>* When suspects
are released on bail, there is a high probability of

interference in cases by the accused persons as
reported by judicial officers. Survivors of CSA are
either threatened or their parents are given small
tokens to settle the cases out of court.** Conse-
quently, survivors of CSA tend to disappear from
the locality or refuse to testify in law courts.®*
Bail applications need to be evaluated carefully
to ensure that state witnesses (CSA survivors and
their families) are not intimidated or persuaded
into dropping charges.

Despite the right to medical care and psychoso-
cial support, research indicates that these services
are limited in low resource settings, Kenya
included.?? Psychosocial support is poorly adminis-
tered due to the lack of professionals to offer coun-
selling services.""** There is need for Kenyan
government commitment to facilitating psychoso-
cial support for survivors of CSA by either training
more service providers or contracting services
from the private sector.

Criminalisation extends to consensual sexual
activity between minors with the same age or a
slight age difference. There are several cases
where one of the minors in a consensual relation-
ship was charged for defilement. An example of
such a case is Petition No. 6 of 2013 at the High
court of Kenya in Eldoret where an adolescent
boy was charged with defilement for having sex
with a consenting adolescent girl.>* Consensual
sex among age-appropriate minors should be
decriminalised.

(iv) The Victim Protection Act, No. 17 of 2014

The Act establishes provisions for protection of and
reparation to victims of crime and abuse of power,
and provides victims with better information and
support services.>®

It provides for victim participation, privacy pres-
ervation in the legal process, legal aid and free
medical and psychosocial services as stipulated in
the CRC and the ACRWC.* Victims are entitled to
interpreters during the legal and judicial process,
safe places, separate waiting spaces and holding
facilities before court appearances and witness
protection.>® Children are entitled to a legal repre-
sentative.>* The Act also provides for the establish-
ment of a victim protection fund to support
rehabilitative and protective programmes for vic-
tims of crime.®

Although the Act provides for restorative justice,
it is only limited to civil proceedings. Therefore, if
the victim seeks reparations, they have to present
their case to a civil court. Court proceedings in
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Kenya are usually lengthy. The other alternative is
the victims’ fund which is underfunded as divulged
by judicial officers. Although the victims have
access to free medical and psychosocial care,
they often cannot access these services, which are
supposed to be taken care of by the State, because
they lack money to cater for transportation
expenses. Few shelters exist in the country. Our
research findings revealed that girls who had
experienced sexual abuse and were deemed to
be in need of protection ended up sleeping on
cold floors in police cells for a period of a day to
a week as children officers sought places to accom-
modate them. The lack of appropriate measures
for physical and psychological recovery of the
child contravenes Article 39 of the CRC. There is
need for guidelines on creating and providing
child-friendly facilities and services respectively
which if implemented would make the legal pro-
cess non-threatening and safe for the child.

(v) Prohibition of female genital mutilation Act No.
32 of 2011

The aim of the Act is to prohibit the practice of
female genital mutilation (FGM), to safeguard
against violation of a person’s mental or physical
integrity through the practice of FGM. According
to the Act, FGM comprises all procedures involving
partial or total removal of the female genitalia or
any other injury to the female genital organs, or
any harmful procedure to the female genitalia,
for non-medical reasons.>® A person who commits
an offence under this Act is liable upon conviction
to imprisonment of a term not less than three
years or a fine not less than KES 200,000 (USD
2000).%° In case of death due to sustained injuries
from undergoing FGM, the offender gets life
imprisonment.>®

This law incorporates stipulations from the CRC
and the ACRWC for protection of children from
harmful social and cultural practices. The Act is
lauded as one of the most comprehensive laws
against FGM in Africa; it provides a clear definition
of FGM and criminalises the practice, procurement,
aiding and abetting of the crime.?” The Act also
criminalises the failure to report FGM, procuring
a person to perform FGM in another country, the
possession of cutting tools and verbal abuse or
shaming of uncut women.>” The law was sup-
ported by the enactment of the East African Com-
munity Prohibition of Female Genital Mutilation
Act (EAC Act) in 2016, which promotes cooperation
(among Kenya, South Sudan, Tanzania and

Uganda) in the prosecution of FGM perpetrators
via harmonisation of laws, policies and strategies
to end FGM across the region.’

Despite the gradual decrease of FGM from 38%
in 1998 to 21% in 2014 due to criminalisation of
FGM and awareness raising of the consequences
of FGM on women and girls, the decrease is only
in some ethnic groups.®® Rates of FGM among Ken-
yan women of Somali origin still remain high.*®
The EAC Act would be strengthened further by
the support of the Somali government. Due to
the fact that the Somali government has not crim-
inalised FGM, it is possible that women and girls in
the North Eastern region (which has a huge popu-
lation of ethnic Somalis) cross into Somalia to
undergo FGM. The high prevalence of FGM is also
attributed to poor implementation and enforce-
ment of laws, a lack of human and financial
resources and logistical challenges in accessing
remote areas.>® Research shows that some judicial
officers do not adhere to the statutory minimum
custodial sentence as provided by the law and sen-
tences are routinely being reduced or overthrown
on appeal.®” There is need for laws to criminalise
non-adherence of judicial officers to statutory
minimum custodial sentences.

The law is currently being challenged in court. A
petition was filed in January 2018 in a Kenyan law
court by Dr Tatu Kamau who wanted FGM to be
legalised. Her argument is that all females,
especially adults, should be allowed to make
decisions regarding their bodies without restric-
tions.*® This petition is an indication of persistent
accepting attitudes towards FGM despite knowl-
edge on the documented negative health
consequences.

Policies on child protection in Kenya at
the national and county level

They include: (i) the National Children Policy Kenya
2010, (i) the Framework for the National Child Pro-
tection System in Kenya 2011, (iii) the National
Plan of Action for Children in Kenya 2015-2022,
(iv) the National Plan of Action against Sexual
Exploitation of Children in Kenya 2013-2017, (v)
the National Standard Operating Procedures for
the Management of Sexual Violence against Chil-
dren (2018), (vi) the National School Health Policy
(2009) and the Safety Standards Manual for Schools
in Kenya (2008), (vii) the National Special Needs
Educational Policy Framework (2009), (viii) the
County Government Policy on Sexual and Gender-
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based Violence 2017, and (ix) the National Moni-
toring and Evaluation Framework Towards the Pre-
vention of and Response to Sexual and Gender-
based Violence in Kenya. All the policies are
intended to meet stipulations of the Children Act
which has domesticated the CRC.

(i) The National Children Policy Kenya 2010

The main objective of the policy is the realisation
and safeguarding of the rights and welfare of the
child.*" As the policy makers planned to create a
10-year strategic plan following implementation,
there are no indicators to gauge implementation
of the policy.*’

The policy advocates for enforcement of legis-
lation against sexual abuse and exploitation, pro-
vision of educational programs on life skills
education, provision of child-friendly institutions
to respond to cases of CSA, establishment of shel-
ters for survivors and support for vulnerable famil-
ies.*'It has been eight years since the policy came
into effect. However, the policy is rarely used by
service providers and participants in our study
had no knowledge of the policy. We speculate
that the policy has been abandoned by service pro-
viders in favour of more recent and robust policies
like the National Plan of Action for Children in
Kenya 2015-2022, which have indicators for
assessment of implementation.

(i) The Framework for the National Child Protec-
tion System in Kenya 2011

The main objective of the framework is to act as a
reference for child protection in Kenya, define
responsibilities of stakeholders, facilitate coordi-
nation in the provision of services, facilitate review
and enactment of policies, capacities and
resources that would effectively address child
rights and concerns.*?

The framework outlines responsibilities for each
actor i.e. line ministries and departments, non-
state actors, the private sector, and other stake-
holders under the line Ministry in charge of chil-
dren affairs to collaborate together and address
CSA.*?> However, the framework lacks indicators
to assess its implementation.

(iii) National Plan of Action for Children in Kenya
2015-2022

The aim of the plan is to coordinate and integrate
ongoing sector-specific efforts to avoid replication
and ensure optimisation of resources.*?

The plan is comprehensive as it has plans for an
equitable budget to finance activities, establish-
ment of child-friendly spaces in all institutions
dealing with children, implementation of parent-
ing, life skills, mentorship, economic empower-
ment and social programs, strengthening of legal
and policy frameworks for child protection, and
provision of legal aid to child victims. Other activi-
ties include but are not limited to research on child
abuse and exploitation and meeting the needs of
children with disabilities and special needs.** The
plan has indicators to measure its success. How-
ever, interviews with child officers divulged that
many activities were not being implemented,
mainly due to lack of financial and human
resources.

(iv) The National Plan of Action Against Sexual
Exploitation of Children in Kenya 2013-2017

The objective of the plan is to provide a framework
for dealing with issues of child sexual exploitation
in Kenya.**

The document is very comprehensive as it has
protection activities planned around areas of pre-
vention, protection, recovery, reintegration,
coordination and cooperation, child participation
as well as monitoring and evaluation.** However,
the planned activities do not have budget lines
for implementation. In addition, service providers
in our study area lacked knowledge of its existence.

(v) National School Health Policy (2009) and the
Safety Standards Manual for Schools in
Kenya (2008)

The main objective of the School Health Policy is to
promote gender equality, promotion of children’s
rights and their protection in schools, and provide
a conducive environment for all learners including
those with special needs.*> The Safety Standards
Manual aims to create a safe space and caring
environment that enhances quality teachings and
learning processes.*®

The National School Health Policy stipulates
that risk factors for sexual violence, reporting,
response and management of sexual abuse and
life skills be part of the school curriculum.*> With
regard to persons with special needs and disability,
the policy advocates for a fully accessible and
inclusive environment which is secure for all lear-
ners.*> The Safety Standards Manual lists the indi-
cators of school safety which can be used to assess
whether schools have met safety requirements.*® It
also provides for establishment of school safety
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sub-committees which are responsible for identify-
ing safety needs, mobilising resources, implemen-
tation of safety activities, monitoring and
evaluation of activities and constantly reviewing
issues involving children.*® The policy also recog-
nises the need for training children with special
needs/disabilities and educators on life skills and
protection strategies against sexual harassment.*®

However, the policies do not address rape myth
attitudes which increase children’ risk of sexual
abuse. Although life skills would help in preventing
CSA, they are rarely taught in schools. Like most
policies, implementation of activities is not feas-
ible, especially for schools in rural communities,
due to financial and human resources constraints.

(vi) The National Special Needs Educational Policy
Framework (2009)

The mission of the policy is to create a conducive
environment for learners with special needs and
disabilities in order for them to have equal
access to quality and relevant education and
training.*’

One of the areas addressed in the policy is gen-
der mainstreaming in special needs education. The
policy document divulges that sometimes learners
are left out of sex education, HIV/AIDS and life
skills education programmes because people
believe that they do not engage in social activities
and sex.*” However, the document does not out-
line any strategies to try and address this problem.

(vii) National Standard Operating Procedures for
the Management of Sexual Violence Against
Children (2018)

The aim of the standard operating procedures
(SOPs) is to facilitate effective management of
CSA*8

The SOPs provide instructions to health provi-
ders on how to administer comprehensive post-
rape care. This entails history taking, physical
examination, management of physical injuries,
collection and preservation of forensic evidence,
screening and treatment of sexually transmitted
infections, pregnancy testing for adolescent girls,
relevant vaccinations, psychosocial support, medi-
cal documentation and follow up care.*® Instruc-
tions are easy to understand, very detailed and in
line with most requirements outlined in the WHO
guidelines on management of child survivors and
adolescents.

In the standard operating procedures, health
providers are urged to create rapport by starting

the process with neutral questions then moving
to specific ones. However, the guidelines fail to
direct health providers on different ways in
which a child can be allowed to express him/her-
self when responding to different questions. For
instance, as sexuality is tabooed in Kenya,*® chil-
dren and adolescents may be unable to talk
about their experiences and prefer to write
about, draw or illustrate their experiences on a
model.

The Evidence Act states that physical evidence is
not necessary to prove allegations of sexual vio-
lence; weight is placed on the testimony of the
child.®" However, little emphasis is placed on for-
ensic interviews as the guidelines lack interview
protocols on obtaining verbal evidence." The
SOPs refer to the forensic interview as history
with only five questions listed. Improper interview-
ing of survivors by health providers through poor
questioning may elicit false allegations against
the accused persons or lead to the court doubting
the survivor’s credibility.*® With regard to counsel-
ling, counsellors are instructed to provide trauma
counselling and psychoeducation. Due to poverty,
some adolescents engage in transactional relations
and may end up getting married to older men.
Research shows that adolescents in early marriages
are at a higher risk of intimate partner violence.>
Counselling alone might not be effective. There-
fore, it is imperative for health providers to map
out referral centres that can offer such survivors
the support needed to break their dependence
on their partners.

The guidelines also lack instructions on screen-
ing for child sexual abuse; it is prudent for health
providers to screen for CSA.>°

(viii) The National Monitoring and Evaluation Fra-
mework Towards the Prevention of and
Response to Sexual and Gender-based Vio-
lence in Kenya (2014)

Although most of the policies have a monitoring
and evaluation framework, it is not exhaustive
and integrated. The framework provides an inte-
grated and functional sexual and gender-based
violence (SGBV) multisectoral monitoring and
evaluation system.>' The framework has come up
with indicators that can be used by different stake-
holders in the child protection system to prevent
and respond to sexual violence.>' Although com-
prehensive, the framework gives children a passive
role in monitoring and evaluation of issues affect-
ing them. Children lack an active role in the
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process; they are only counted as having been
sensitised.

(ix) County Government Policy on Sexual and Gen-
der-based Violence (2017)

The Constitution of Kenya, 2010, provides for a
decentralised system of government wherein two
of the three arms of government are devolved to
the 47 political and administrative counties.>
The aim of the decentralisation is to devolve
power, resources and representation down to the
community.>® This devolution gave birth to the
County Government Policy on Sexual and Gender-
based Violence 2017.

The policy aims to develop SGBV policies, reduce
vulnerabilities for groups at risk of SGBV, increase
access to post sexual assault services and establish
or strengthen existing safe houses. These aims are
accompanied with detailed operational plans.
However, its operationalisability remains to be
seen. Children officers in our study informed us
that the children department is not a devolved
function in Kenya. As such most Counties do not
have budget allocations to address the needs of
children who have experienced sexual abuse.
Moreover, County governments are dependent on
the National government for funding, which is
sporadic. The funds are prioritised for staffing
needs with almost none left for child protection
activities.

Discussion

This paper reviews existing laws and policies
related to CSA in Kenya and their strengths and
weaknesses. The laws stipulate harsh penalties
for perpetrators of CSA. The extant laws (SOA) and
policies (SOPs) stipulate that CSA survivors should
have free access to medical care, psychosocial sup-
port and legal services. There are also stipulations
for the establishment of child-friendly facilities and
services (The Children Act). However, implemen-
tation of laws and policies is poor due to: (i) lack
of financial and human resources, (ii) lack of guide-
lines on creating and providing child-friendly ser-
vices, (iii) legal pluralism, (iv) providers’ lack of
knowledge on existing policies and (v) judicial offi-
cers’ disregard for minimum statutory custodial
sentences. Some laws are based on conservative
beliefs (Kenya is a religious country): for example,
criminalisation of consensual sexual activity
among age-appropriate minors and the absence

of abortion services for adolescents who conceive
as a result of rape.

For the laws to be implemented, practical
guidelines on how to operationalise the laws
need to be provided. For instance, the Children
Act stipulates that the children courts should be
child-friendly but there are no guidelines on how
to do this. Similarly, the National Standard Pro-
cedures for the Management of Sexual Violence
Against Children, provide inadequate guidelines
for conducting forensic interviews. Research indi-
cates a poor operationalisation of the Sexual
Offences Act.">>* Lack of guidelines and their una-
vailability, mainly in rural areas, could partly
explain why service providers have difficulties
operationalising the law.

The lack of operationalisation of laws and pol-
icies is also influenced by other factors: for
instance, economic inequities such as inadequate
financial and human resources.?’ Poor training
of service providers and lack of awareness of the
stipulations of existing policies is also a contribut-
ing factor.”" The Kenyan government needs to allo-
cate more resources towards protection of children
from sexual abuse.

There is need for multi-sectoral teams to
develop joint protocols that make it easier to oper-
ationalise the laws in each county. All stakeholders
in Kenya — the children department, the health
sector, the police, judiciary, prosecution, the edu-
cation department, and non-governmental organ-
isations — need to develop practical elaborative
protocols on management of CSA. These protocols
should outline the roles of each department, the
responsible persons and accountability measures,
work processes and referral mechanisms. When
each stakeholder is aware of their responsibility,
the role of other stakeholders and work processes,
referrals are easier to make. Moreover, regular
meetings among stakeholders could provide
room for sharing challenges and coming up with
joint solutions. Working teams such as the sexual
assault response teams (SARTSs) in the United States
have a coordinated model that has been documen-
ted to increase communication between service
providers, reduce delays in hospitals and improved
forensic evidence collection.>* Such models could
be used to develop multi-sectoral protocols and
cooperation at both National and County levels.

It is notable that the government wants to pro-
tect children from sexual abuse. However, it should
take into consideration the fact that it is not
uncommon for adolescents to actively engage in
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sexual relationships with peers. To delay sexual
debut, more should be done to ensure children
have access to comprehensive sexuality edu-
cation® rather than putting them in confinement
for consensual sexual relations with peers. Confine-
ment disrupts their learning activity, contravening
the stipulations of the CRC and the ACRWC.

Finally, adolescents in consensual sexual
relationships with adults would benefit more
from life coaching, alternative livelihoods and
financial assistance than detention. Most minors
engage in transactional sex because of social
inequities such as poverty.” Therefore, the govern-
ment needs a policy on financially supporting and
counselling minors in transactional sexual
relationships.

Strengths and limitations of the study

The study has made a comprehensive analysis of
laws and policies in Kenya, highlighting areas for
policy makers to improve in order to address CSA
but is not without limitations. The views described
are from service providers in one region of Kenya
and might not be representative, as different coun-
ties have different strategies. However, we found
from our literature review that service providers

from other regions in Kenya faced similar pro-
blems. To avoid repetition, we did not discuss
the penal code as laws in the penal code were
reiterated in specific laws. Our aim was to review
all policies that relate to sexual violence but it is
possible that we missed out a few that were not
listed by service providers or not accessed on the
NCCS website.

Conclusion

Many laws and policies exist in Kenya on CSA. How-
ever, their operationalisation is limited due to mul-
tiple factors that can be attributed to social and
economic inequalities. To achieve sustainable
development goals, Kenya needs to direct more
resources towards child protection.
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Résumé

Les abus sexuels sur les enfants sont une menace
majeure pour la santé dans le monde. Les publi-
cations existantes montrent que les abus sexuels
d’enfants sont prévalents au Kenya. En qualité de sig-
nataire de la Convention relative aux droits de I'en-
fants et de la Charte africaine des droits et du bien-
étre de I'enfant, le Gouvernement kenyan est chargé
de veiller a ce que des lois et politiques solides pro-
tégent les enfants des abus sexuels. Cet article exam-
ine les lois et politiques existantes sur les abus
sexuels chez I'enfant et met en lumiére leurs forces

Resumen

El abuso sexual infantil (ASI) es un grave problema
de salud mundial. La literatura disponible mues-
tra que el ASI es prevalente en Kenia. Como signa-
tario de la Convencion de las Naciones Unidas
sobre los Derechos del Nifio y la Carta Africana
sobre los Derechos y el Bienestar del Nifio, el
gobierno keniano tiene el mandato de velar por
que los nifios sean protegidos de abuso sexual
por medio de leyes y politicas sélidas. Este
articulo revisa las leyes y politicas vigentes sobre
el abuso sexual infantil y destaca sus fortalezas
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et leurs faiblesses. Nos conclusions indiquent que
des lois existent sur la protection de I'enfant. Dans
une large mesure, elles sont protectrices, puisque
les délits sexuels sont passibles de peines séveéres.
Les enfants victimes d’abus sexuels ont droit a des
services médicaux et juridiques gratuits. Néanmoins,
aucune réparation n’est proposée aux victimes dans
les procédures pénales. De plus, le pays ne dispose
pas d’'une législation sur I'éducation sexuelle com-
pléte, adaptée a I'dge, qui joue un réle important
pour cultiver des normes de genre positives et
informe sur ce qui constitue I'abus sexuel et sur les
procédures de signalement. Les procédures d’opéra-
tion normalisées nationales pour la prise en charge
des violences sexuelles sur les enfants manquent
de mécanismes de dépistage de ces actes. Il est
urgent d’examiner ces lois et politiques et d’élaborer
des protocoles multisectoriels au niveau national et
des comtés, afin de dégager les roles et responsabil-
ités de différents prestataires de services puis mettre
en place des mesures de supervision et de redevabil-
ité ainsi que des réseaux d’aiguillage.

y debilidades. Nuestros hallazgos indican que
existen leyes sobre la proteccion de nifios. En
gran medida, éstas son protectoras, ya que esta-
blecen severas sanciones por delitos sexuales.
Los sobrevivientes del ASI tienen derecho a recibir
servicios médicos y juridicos gratuitos; sin
embargo, en los procesos penales no se les ofre-
cen reparaciones. Mas atin, no existe legislacion
sobre la educaciéon sexual integral adecuada
para este grupo de edad, la cual desempefia un
papel importante en cultivar normas de género
positivas, que defina lo que constituye ASI y los
procedimientos de denuncia. Los procedimientos
operativos nacionales para el manejo de violencia
sexual contra nifos carecen de procedimientos
para detectar ASI. Existe la necesidad urgente de
revisar estas leyes y politicas y elaborar protocolos
multisectoriales, a nivel nacional y en cada con-
dado, que definan las funciones y responsabil-
idades de diversos prestadores de servicios, asi
como medidas de supervision y rendicion de
cuentas y redes de referencia.
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