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Introduction

‘Taking back control’ was the Brexiteer mantra. The Brexit process has shown us that today’s
Europe is so tightly interwoven that neither retreat (autonomy) nor flight (replace Europe with
other parts of the world) is realistic. In effect, the Brexit process as it has unfolded thus far
renders abundantly clear that the core issue for the UK is to work out how close a relationship
it is to have with the rest of Europe. Establishing that is proving far easier said than done. The
British public is presented with a range of choices, often simplified as ‘Canada’ versus
‘Norway’. PM May’s proposed Withdrawal Agreement, which was twice rejected in the House
of Commons is a hybrid in the sense that it contains elements of both.

There have been numerous assessments of the costs and benefits associated with the
various options, but if the Brexit process is anything to go by there is little assurance that the
eventual outcome will be remotely based on rational utility calculations. The scope for rational
choice has been hemmed in by all sorts of things, including red lines and fanciful future
projections. That such a high-stakes process is a quintessentially political process should not
come as a surprise (even though there is no a priori reason to equate political with irrational).

But the recognition that Brexit is a high-stakes political process has not been translated
into a clear understanding of the political factors that underpin the various affiliation modes
that the UK is currently debating. These are treated as quite static constructs, with emphasis on
legal detail not the political and societal conditions that they operate under. What will political
changes mean for the workability of a given mode of affiliation? What does for instance
including the UK in the European Economic Area (EEA) agreement (which is the core
component of the Norway model) do to that arrangement? Will the arrangement continue to
function as designed, or will the UK’s presence fundamentally alter the arrangement? For this,
we need to understand not only the legal conditions that mark a given mode of EU affiliation;
we need to render clear whether a given mode rests on specific political presuppositions, and if
so, what it would mean to have the UK included. Would the UK’s presence in the EEA
agreement challenge or undermine the political presuppositions that underpin this mode of
affiliation?

The Norway model

In the UK debate, the Norway model and the Canada model are generally treated as legal
constructs. Law is a codification of politics and as such conditions and constrains the nature
and scope for politics. This is amplified by the fact that in the UK debate the Norway model is
generally depicted as an off-the-shelf mode of affiliation, which creates the impression that this
is a legally based and fairly homogeneous construct.



A closer look reveals that Norway’s EU affiliation is both complex and comprehensive,
in that it consists of 120 different agreements. The core is the EEA agreement, which is marked
by ‘dynamic homogeneity’. In relation to the EEA that refers to ‘an economic area based on
common rules and equal conditions of competition, and providing for the equivalent means of
enforcement, including at the judicial level. Because it is dynamic, the homogeneity is also
maintained when rules and interpretation of rules change in the EU’.> An agreement based on
dynamic homogeneity is one where the scope of the agreement expands in line with the
dynamics of EU integration. Many of the other agreements that Norway has signed with the EU
must be negotiated and updated on a more regular basis, and some are textually speaking not
entirely in synch with the relevant provisions in the present-day EU acquis. Norway’s Schengen
affiliation with the EU was established when Schengen was still an agreement outside the EU
treaties. Now that much of the initial Schengen agreement has been incorporated in the EU
treaties, there is a discrepancy between the text of the Norway — EU Schengen agreement and
the role and status of Schengen provisions within the EU’s own treaties. It is therefore a
necessary task to establish whether something is Schengen-relevant or not. There are also ‘gaps’
in-between agreements; in other words, issues that are not covered by agreements. That creates
uncertainty, and pressure to ‘fill’ the gaps.?

The complex character of the overall Norway model serves to underline that there is an
important aspect of negotiation built into the relationship.® That is amplified by the fact that
when disagreements emerge, a political process is often necessary. The politics surrounding
making and changing agreements is how people normally think of the political dimension.

For our purposes there is another political dimension that is crucial, and that refers to
the political presuppositions that render the Norway model workable. An important reason for
that is that the Norway model is itself often presented as a domestic political compromise: it
has enabled EU membership opponents to keep Norway out of the EU, and at the same time
has provided EU membership proponents with guaranteed access to the EU’s internal market
(and almost all EU programs). An important reason for that is that Norway entered the EEA
agreement with the EU before the 1994 EU membership referendum, which saw a small
majority of the Norwegian population voting against EU membership. The membership
rejection had no bearing on the status of the EEA agreement. The fact that Norway had already
signed the EEA agreement made it easier for people to vote no because they knew that Norway
had assured EU market access.

That this is a political compromise must be considered in light of the fact that the issue
of Norwegian EU membership has figured as one of, if not, the, most politically divisive issue
in Norway, at least since the Second World War. The EU membership issue reawakened or
gave added impetus to old and entrenched cleavages; it pitted centre against periphery; region
against region; rural against urban areas; and deep divisions within and between political
parties.®

When considered against this backdrop it is significant that the EEA agreement is a
dynamic agreement, which integrates Norway in the EU’s internal market. Through the full
range of Norway’s EU agreements, Norway has incorporated roughly three-quarters of EU
legislation compared to those EU member states that have incorporated everything.® The EEA



agreement includes such areas as research and development, education, social policy, the
environment, consumer protection, tourism, and culture (collectively known as ‘flanking and
horizontal” policies). Key areas that fall outside the scope of the cooperation are the euro, the
customs union and foreign trade policy, the Common Agricultural Policy, and taxation.
However, some of these areas are affected by the rules of the single market. Free movement of
capital affects taxation rules, and a substantial number of veterinary and food safety rules are
included in the agreement. Important aspects of fisheries and agriculture are thus affected by
these arrangements. At present, 40 percent of the rules and regulations that Norway incorporates
are in the field of agriculture. Important reasons for inclusion were the need for market access
for fish and the sheer dynamics of horizontal expansion. These provisions are not confined to
border crossing activities but cover internal affairs: ‘[i]n practice today, this body of regulations
makes up the main portion of all public regulation pertaining to production, sale, labeling,
hygiene and so forth with regard to fish and agriculture in Norway and to a large extent sets the
standards in both these sectors’.’

The politics surrounding the Norway model is profoundly affected by the fact that
Norway’s approach has been to develop as close a relationship to the EU as possible without
formal EU membership. Today twenty-five years after the EEA agreement came into effect, the
most interesting point is that Norway’s comprehensive incorporation in the EU through the
EEA Agreement has sparked surprisingly little controversy, despite the fact that it has profound
constitutional democratic implications (NOU 2012:2; Eriksen and Fossum 2015).8

We cannot explain the absence of conflict simply with reference to the initial political
compromise. Actors that fundamentally disagree look for ways of shirking or undermining the
agreement. It is one thing to enter an agreement, quite another to honour and sustain it over
time. Norway despite being deeply divided over the question of EU membership has faithfully
adopted and incorporated EU laws and regulations throughout the agreement’s life.

We therefore need to understand what precisely has sustained this close EU affiliation
over time. Legal certainty clearly matters.® In addition, there are social, economic and not the
least political reasons that help to explain the paucity of conflict. Economically speaking,
Norway is highly internationally exposed and has a long history of adaptation to changing
international circumstances. Socio-economically speaking, Norway has a long history of
tripartite cooperation and state — society interaction.’® Norway has a strong economy with a
large sovereign wealth fund that forms a significant economic buffer. Politically speaking,
Norway has a very competent public administration and an extensive welfare state both of
which help to alleviate social disruptions from international exposures. A further remarkable
feature of Norway is that the public’s trust in government is very high,'! and has apparently not
declined through EU adaptation.

These factors are important, but they cannot unto themselves explain why the political
system has not reacted more to the extensive process of EU adaptation, especially given that
most political parties have been divided on the EU membership issue (the largest party the
Social Democrats (AP) has for most of the time been split with a rough 60-40 divide in favour
of EU membership), and some parties notably the Centre Party, has been against EU and EEA



membership. Norway has since the 1960s had exceptionally strong no-to-EU-membership
organisations, with the one from 1994 still very active.?

Two important political factors are that the Norwegian political system is hardwired as
a consensus-seeking system. It operates in a complex cleavage structure with divisions along
value and functional lines, and where the EU membership issue twice has triggered deep-seated
cleavages. Consensus-seeking behaviour is induced by the proportional electoral system that
favours medium-sized parties, and works as a constraint on the largest parties.'®> Equally
important is that the political parties have instituted gag rules to keep the EU membership issue
off the political agenda.* All governments are coalition governments, and all coalitions have
to consist of parties favouring Norwegian EU membership (even if internally divided) as well
as parties opposing EU membership. As part of the coalition agreement — whether explicitly
stated or tacitly agreed — the parties commit to retain the present EU affiliation. The two largest
parties, the Conservatives (Hgyre) and the Social Democrats (AP) are the ones most favourable
to EU membership. They however form coalitions with small Eurosceptic parties that threaten
to disband the coalition should the large party seek to apply for EU membership.

These factors have enabled the political parties to separate the EU membership issue
from the issue of EU adaptation. This has made it possible for coalitions that are deeply divided
on EU membership to stay together and operate in a society that has become increasingly
Europeanized.

One important aspect of this bifurcating of EU membership and EU adaptation is to
defuse the constitutional implications of the dynamic EU adaptation. That is probably a
necessary concession to sustain the arrangement. It has proven possible to do so because the
higher threshold procedures that we associate with constitutional change have only been
triggered twice: in 1992 in connection with the EEA agreement and in 2016 in connection with
Norway’s accession to the EU’s system of financial supervision. Legal scholars have argued
that the government’s very limited use of constitutional provisions is out of step with the
magnitude of EU interference, and that the government’s justification for this is everything but
well grounded.™

The fact that it has become a kind of constitutional convention to use a popular
referendum to decide the EU membership issue probably helps to entrench the notion that EU
membership is a key constitutional concern, whereas EU adaptation is not. From a legal
constitutional and democratic perspective this is a problematic division, not the least because it
discounts the cumulative effects of the adaptation. The effect is to sideline the constitution’s
role as a vehicle for staking out the society’s future role and direction.

The membership — adaptation division serves as a rather peculiar type of funnel for
handling political conflicts surrounding Norway’s EU adaptation. It de facto directs the
attention to single issues or single pieces of EU legislation, because there is no principled debate
on the broader ramifications of how Europeanisation transforms Norway, and what the political
cost of this mode of affiliation is in relation to EU membership. We see the same lacunae with
regard to core questions of political community. The critical question of what Norway in what
Europe? is effectively left in abeyance.



Norway’s political compromise on the thorny EU issue entails a deliberate suspending
of debate on Norway’s current status and future direction.’® Norway’s Europeanisation is so
extensive that every debate on Norway’s future development that fails to incorporate the
important European development will necessarily be lopsided.

The de-politicization of this affiliation has been considered necessary to sustain the
consensual element of Norwegian politics. It is also in a sense a functional necessity from the
nature of Norway’s EU affiliation, because the affiliation leaves Norway with no real
codetermination and a narrow channel for voicing its concerns. The inability to affect these
conditions — including being faced with issue-linkages and EU influence on issue-areas that
were explicitly removed from cooperation in the initial EEA agreement as is the case with
agriculture — puts proponents of a strong EU affiliation in an awkward situation. They cannot,
as can member state officials, claim victories in Brussels (even if the Norwegian delegation in
Brussels has successfully managed to change EU policies to make them more amenable to
Norwegian conditions). Norway’s lack of political representation in the EU system is not only
a vertical deficiency; there is also an important ‘horizontal’ deficiency in that basically all
aspects of society are less clued into what goes on in the EU. In this context, the social
construction of politics is still overwhelmingly national.

The critical point is that political tensions and conflicts have to be worked out
domestically, either by conflict avoidance, fatalism, or demands for compensations for ill
effects. It is very difficult to see how the high levels of trust that presently mark Norway’s EU
affiliation could have been retained had not the Norwegian political system had such
mechanisms for defusing or handling internal conflicts.

The current combination of de-politicization and forms of ‘compensation’ is a fragile
construct. It presupposes that there is no external shock that can upset the fragile compromise
and the specific conditions that sustain this. The question many raise is whether Brexit may be
precisely such a shock.

Implications of Brexit

Focusing on the political presuppositions that a given mode of affiliation rests on brings up the
following two sets of issues: a) whether the UK will be able to replicate the political conditions
that have enabled Norway to function under this model, and b) if not, what the implications will
be for the sustenance of the Norway model. | focus here on the practical side. There are
important normative considerations but they only figure in this account insofar as they have
direct bearing on practice.

With regard to a), if the UK ends up with something that resembles the Norway model,
it would be a destination that nobody had planned for and many have argued against.!’ As such,
it would no less than in Norway be considered an unholy compromise. Brexiteers such as Boris
Johnson have argued that they would rather stay as EU members than support a soft Brexit
(which is generally how the Norway model is couched).'® Such sentiments which are likely to
be wide-spread would combine with allegations of betrayal (preventing the people from taking
back control) and would make it a highly unstable compromise.



The UK political system is likely to create space for sustaining a high level of conflict,
especially given that there are many politicians and media outlets that would find it opportune
to stoke up and sustain feelings of hurt and betrayal. The UK political system is hard-wired to
produce a viable majority government. The license to govern — to stake out a course for the
future and pursue it - trumps the search for compromise or ensuring that the minority will be
onboard. Even if there are coalition governments, the coalitions that are formed operate on the
basis of a majoritarian logic; there are few built-in mechanisms for accommodating minorities.
Time is the main corrective mechanism. A favourable election result gives the opposition the
chance to form a new mandate to govern, and if deemed necessary, change or reverse what the
previous government has done (up to a point).

The bar for reaching a domestic compromise in the UK on the Norway model is very
high. The intransigence in views and positions that Brexit has revealed — and amplified —
suggests that the UK is unlikely to reach a consensus on its relationship to the rest of Europe.
Thus, the prospects of de-politicizing the EU issue appear very dim. Thus, even if acompromise
were reached, the prospects for sustaining it over time are slim.

The history of the UK’s EU relationship bears that out. As Chris Lord?® has noted, the
question of the UK’s relationship to the EU has haunted the UK from the EU’s inception. When
the UK was out it wanted in, and when the UK was in it wanted out. The UK has sought and
obtained an exceptional range of exemptions, opt-outs, and opt-ins from the EU. The UK’s
initial approach to Brexit was to try to strike deals across the EU’s member states to optimize
the UK’s benefits. That posits Brexit as a form of continuation of the UK’s opt-outs and
exceptionalism approach. The problem with such an approach - as the Brexit process has shown
very clearly - is that the EU treats non-members differently from how it treats members when
it comes to granting exemptions, especially in the core area of the four freedoms.

The scope for the UK to draw on the EU-level to work out its domestic conflicts will be
greatly diminished by the structure of the Norway model. The lack of co-decision at the EU-
level means that the conflicts have to be worked out domestically, the Norway model leaves no
recourse to the EU-level to work these out. Incidentally, that is the opposite of how the present
UK PM is trying to work out the UK’s future relationship with the EU. Faced with deep
divisions and domestic intransigence, especially within her own party, PM May has done little
to reach out across party lines to strike a national compromise and has instead shown a strong
propensity to try to get the EU to help her in working out the UK’s relationship to the EU.

The propensity to take issues to the EU rather than to sort them out domestically is
something that the Norway model is not designed to do. EU-Norway trust relations within the
ambit of the Norway model context hinge to a large extent on de-politicizing the EU issue. In
the UK context of Brexit, we have seen that during the Brexit referendum debate the UK pushed
the EU and its concerns out of the debate and insisted on conducting the debate on UK-terms
only. Now, when there is no consensus internally in the UK on how to deal with Brexit, the UK
PM goes to the EU to sort these out. This is not an easy strategy, also because the EU faces
numerous constraints not the least with regard to the Northern Ireland question and to the
important question of the EU’s internal unity.



Thus, if the UK cannot work out its own domestic situation —what it wants from the EU
and how it wants to relate to it because relate it must - any affiliation will be politicized and as
such unstable.

With regard to b) the UK’s sheer size and prominence means that its presence will
completely dwarf the present EEA membership (the EU non-member contingent: Iceland,
Lichtenstein and Norway). If the UK enters the EEA or is somehow affiliated to it, a highly
politicized UK is bound to affect the sustenance of the Norway model.

A UK that has not settled its EU relationship domestically will politicize what Norway has
laboriously sought to depoliticize: it will be very difficult for the UK government to defuse
domestic allegations of EU influence and hegemony, allegations that can be linked to all sorts
of issues, from mundane (the metric standard) to fundamental ones.

The other point is that the EEA agreement will be put in play domestically in Norway,
and the Norway — EU relationship will come under renewed scrutiny. Some Norwegian
Eurosceptic politicians have already argued for the potentials that Brexit would give for
revoking the EEA in favour of a North Atlantic trade agreement including Canada, USA, UK
and Norway.?’ There is growing opposition to the EEA agreement in the trade union movement
because the agreement is seen as encouraging social dumping. The Norwegian government is
defending the EEA agreement but the situation is more volatile now than it was before the
Brexit vote.

If the UK were included in the EEA agreement, it would likely politicize this through
higher levels of domestic conflicts and through that refusals to comply with new provisions.
That in turn would make it more apparent that the countries in the EEA are not EU-members,
with the implication that they should not be treated like members, as the case has been thus far
for Norwegians. Insofar as Norway would be ‘outed’ as a non-member, and the present
propensity across Europe to treat Norwegians and things Norwegian as inside the EU disappeatr;
the main justification for the Norway model is lost.

The Norway model is a political compromise. If the UK enters the EEA and avails itself
of the same institutions, the model will change, or in the worst case unravel.

Concluding comments

The Norway model must be discussed in terms of what it is: a political arrangement for
managing a highly contentious issue that does not go away and that may render governing very
difficult if it the issue is not somehow handled. Norway’s consensus-seeking political system
did so by separating membership from adaptation. The compromise enabled EU opponents to
retain the sense of independence whereas EU proponents could ensure EU access and reciprocal
rights. Both lost: independence is a hollow shell and lack of membership is deprivation of
influence and access to decision-making forums, and delinking from the European debates, but
overall the level of conflict is very low. The very point of the Norway model is to render the
EU relationship as invisible as possible.



The structure of the Norway model is premised on the need for working out
disagreements and conflicts at the domestic level; the type of EU affiliation gives very little
scope for taking issues to the EU-level to sort them out with European colleagues. This is the
opposite of Theresa May’s Brexit strategy.

The UK cannot emulate the political presuppositions that the Norway model is based
on. First is that its domestic politics is not designed for avoiding conflict, if anything, Brexit
has raised the level of conflict significantly — along a broad range of divisions which can all be
activated by the EU dimension. Second, much of the UK political establishment does not appear
very interested in signing an agreement with the EU in the first place. Third, the structure of the
EEA agreement compels the members to work out their disagreements at the domestic level;
the affiliation gives very little scope for having the EU help to sort out domestic conflicts. Such
efforts, instead, are likely to weaken trust relations. Fourth, for these reasons the UK’s presence
in the EEA will make the arrangement highly volatile and serve to ‘out’ the non-members as
precisely that which in turn could lead to different treatment across Europe. Fifth, the closer the
UK is to the EEA the more likely it is for this mode of affiliation to be put into play domestically
in Norway.

Other factors that may render the Norway model precarious pertain to the broader
pattern of party system fragmentation that we see across Europe. What it means is that parties
will find it more difficult to sustain complex compromises over time. A conciliatory and
consensus-seeking style of politics is on the wane. Several general tendencies exacerbate this:
the dislodging of parties from their social roots; the move towards ‘cartel parties’®* and the rise
of technocracy. In this circumstance, there is less reassurance that membership based parties
will necessarily pursue centrist or conciliatory stances. These factors would appear to render
parties less reliable as vehicles for interest aggregation and articulation in society.

In today’s volatile situation the balance of law and politics is shifting. In stable periods
law curtails and conditions the pursuit of politics; in periods of rapid and dynamic change,
politics has more leverage and law is trying to keep up pace. Finding a working balance requires
that political volatility be kept within bounds and subjected to normative requirements.
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