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Abstract
The Norwegian constitution is the second oldest living constitution in the world, and the country’s Supreme Court
was also the second in the world to judicially review legislation. Yet, Norway’s deep constitutional history has gone
often unnoticed in comparative scholarship, while comparative constitutional law within Norway has not attracted
significant attention, despite the many constitutional influences from abroad. This article introduces the Norwegian
constitution to an international audience and places it within a comparative perspective for a Norwegian readership.
After a brief overview of comparative method(s), the remainder of the article focuses on three core areas of constitu-
tional law: system of government, judicial review, and constitutional amendments. Using descriptive statistics, qua-
litative case studies, and legal and archival sources, the Norwegian experience is situated within a global context.
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1. Introduction
The Norwegian constitution of 1814 is one of the oldest constitutions still in force in the
world, second only to the constitution of the United States.1 Moreover, in 1822, the country’s
Supreme Court became the second national court in the world to constitutionally review
legislation.2 Remarkably, however, Norway’s deep constitutional history and its influence on
constitution making in the early-to-mid 19th Century has gone largely unnoticed in compa-
rative scholarship.3 In the 1348-page Oxford Handbook on Comparative Constitutional Law,
the Norwegian constitution is mentioned only in passing and Norwegian constitutional

1. Rune Slagstad, ‘The Breakthrough of Judicial Review in the Norwegian System’ in Eivind Smith (ed), Constituti-
onal Justice Under Old Constitutions (Kluwer Law International 1995) 81.

2. Eirik Holmøyvik & Dag Michalsen (eds), Lærebok i forfatningshistorie (Pax Forlag 2015) 333–334; formalised later
in 1866: see Eivind Smith, Konstitusjonelt demokrati (Fagbokforlaget 2009) 311–312.

3. Some exceptions are works by Eivind Smith (see eg n 1, 2, 33 and 96); Anine Kierulf, Judicial Review in Norway:
A Bicentennial Debate (Cambridge University Press 2018); Karen Gammelgaard & Eirik Holmøyvik (eds), Writing
Democracy: The Norwegian Constitution 1814–2014 (Bergham 2014).
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jurisprudence is rarely the subject of comparative analysis outside of Norway.4 This neglect
is partly due to the Anglo-American dominance of comparative constitutional law, but it
is also a result of linguistic barriers, Norway’s geopolitical (in)significance, and a Scandi-
navian Legal Realist tradition that played down the relevance of constitutional law to poli-
tics, policy and statutory interpretation. Yet, while the Norwegian constitution is unique in
certain aspects, it is also the product of comparative influences. The original text was inspi-
red partly by foreign law5 and the constitution is regularly amended.6

The aim of this article is therefore in part to introduce the Norwegian constitution to an
international audience. However, we are equally concerned with placing the constitution in
a comparative perspective for a Norwegian readership. This is important for several reasons.
From a so-called internal or legal perspective, comparative law may constitute an instru-
mentally relevant source in domestic law and policy arguments. It can assist interpretations
of constitutional provisions, shape constitutional reform proposals (as occurred in a major
revision in 2014), and inflect analyses of the constitutionality of legislative proposals.7 Some
scholars argue that Norwegian Supreme Court judges have long read comparative constitu-
tional law, although without necessarily citing it.8 Furthermore, comparative law formed an
important part of early constitutional law scholarship in Norway, and has witnessed a revival
in recent times.9

Comparative constitutional law can also be useful for generating an external perspective,
whether interdisciplinary or pedagogical, on the Norwegian constitution. By comparing
the constitution to others, we can better appreciate how it functions in practice and relates
to various social science theories. For example, by comparing free expression cases across
countries, we can learn whether the Norwegian Supreme Court deviates from others in
finding hate speech unconstitutional or affirming disadvantaged groups’ rights to speech.10

Moreover, comparative law can help us better understand our own system of law. It holds
up a mirror that alerts us to constitutional features that may be surprisingly similar or dif-
ferent to other countries. A notable example was the attempted secession of Catalonia from
Spain. Norwegian media criticised the Spanish constitution for failing to provide for a right
to secede,11 but scholars responded by noting that precisely the same restrictions were incor-

4. Michel Rosenfeld & András Sajó (eds), The Oxford Handbook of Comparative Constitutional Law (Oxford Univer-
sity Press 2012).

5. Bård Frydenlund, Spillet om Norge. Det politiske året 1814 (Gyldendal 2014).
6. Tom Ginsburg, ‘Fordelene ved evolusjon i en revolusjonær tidsalder – Norges varige grunnlov i et komparativt

perspektiv’ (2014) 3 Nytt Norsk Tidsskrift 225. However, many amendments are not of substantive significance,
while amendments in certain years are of great significance. See discussion in sections 4 and 5.

7. See Lønning Human Rights Commission, Dokument 16 (2011-2012) on constitutional reform.
8. Ragnhildur Helgadóttir, The Influence of American Theories on Judicial Review in Nordic Constitutional Law

(Martinus Nijhoff 2006).
9. See Ola Mestad, Hilde Sandvik, Dag Michalsen et al (eds), Nye perspektiver på Grunnloven (vol 1–6, Pax

2013–2014); Eirik Holmøyvik, Maktfordeling og 1814 (Fagbokforlaget 2012); Dag Michalsen & Ola Mestad (eds),
Rett, nasjon, union: den svensk-norske unionens rettslige historie 1814-1905 (Universitetsforlaget 2005). Older Nor-
wegian treatises on constitutional law also adopt a comparative perspective, including the dominant 19th century
treatise by Aschehoug, the leading 20th century treatise by Castberg, as well as the current standard treatise by
Eivind Smith.

10. See Thomas Keck, ‘Assessing Judicial Empowerment’ (2018) 7(2) Laws 14; project Who Benefits from Speech
Rights?, Bergen Exchanges Roundtable (August 2017) <www.lawtransform.no/event/roundtable-who-benefits-
from-speech-rights/> accessed 12 September 2019.

11. Bjørgulv Braanen, ‘Catalonia’, Klassekampen (Oslo, 3 October 2017) <www.klassekampen.no/article/20171003/
ARTICLE/171009986> accessed 14 September 2019; Frank Rossavik, ‘Spansk brutalitet setter fyr i katalansk
nasjonalisme’, Aftenposten (Oslo, 3 October 2017) <www.aftenposten.no/meninger/kommentar/i/Bo1Vw/
Spansk-brutalitet-setter-fyr-i-katalansk-nasjonalisme-Frank-Rossavik> accessed 14 September 2019.
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porated in the Norwegian constitution.12 In other words, an engagement with a foreign con-
stitution provided a lesson on the local one.

This article therefore seeks to introduce some key aspects of the Norwegian constitution
in a comparative perspective. After a brief overview of comparative method(s) (section 2),
the remainder of the article focuses on three core areas of constitutional law: system of
government (section 3), judicial review (section 4), and constitutional amendments (section
5). In each of these substantive sections, we sketch the relevant theoretical categories, desc-
ribe empirically the comparative landscape, and discuss the place of the Norwegian experi-
ence. The paper concludes in section 6.

2. Comparative law and method
2.1 Definitions

Before comparing the Norwegian constitution with others, it is useful to say some brief
words about comparative method. First, it is important to define what we mean by compa-
rative constitutional law. A strict and simple definition is that it constitutes the study of the
similarities and differences between constitutional law in different countries and jurisdic-
tions. Some include the mere description of foreign law and systems,13 but this dimension
has increasingly fallen out of favour, as there is no ‘comparison’ taking place. Moreover, this
one-way approach makes the physical location of the author and/or audience central to the
definition,14 constituting a geographic nationalism that seems antiquated in an age of global
communication and movement.15

2.2 Presumptions: families, functionalism and contextualism

Second, there are different presumptions as to whether one will discover similarity or diffe-
rence in the laws of different jurisdictions. A classical approach is to imagine that there are
legal families and that similarity can be found within these groupings, but not between. This
long tradition divides systems according to various (often Eurocentric) taxonomies. These
include simple binaries (eg common law versus civil law), substantive traditions (French,
German, English, Russian, Islamic, Hindu), dominant ideology (Western, Soviet, Muslim,
Hindu, Chinese, Jewish), and historical fusions (Roman, Germanic, Common law, Nordic,
Far East, Religious). Following this logic, we might expect the Norwegian constitution to
have more in common with the Swedish constitution than the Spanish; or that European
constitutions are more similar to each other than to East Asian constitutions.

12. See interview with Benedikte Høgberg and Eirik Holmøyvik in Axel Geard Nygaard, ‘Sår tvil om lovlig-
heten’, Klassekampen (Oslo, 5 October 2017) <www.klassekampen.no/article/20171005/ARTICLE/171009977>
accessed 14 September 2019; opinion editorial by Jørgen Sørgard Skjold & Malcolm Langford, ‘Tredjesta-
ters støtte til et løsrevet Catalonia kan tolkes som en krenkelse av Spanias suverenitet’, Aftenposten (Oslo, 9
October 2017) <www.aftenposten.no/meninger/kronikk/i/7Ed9v/Tredjestaters-stotte-til-et-losrevet-Catalonia-
kan-tolkes-som-en-krenkelse-av-Spanias-suverenitet–Jorgen-S-Skjold-og-Malcolm-Langford> accessed 14 Sep-
tember 2019.

13. See eg the Wikipedia definition: <https://en.wikipedia.org/wiki/Comparative_law> accessed 14 September 2019.
14. The analysis of Norwegian law by a Norwegian scholar at a Norwegian University would be classified as domestic

law, but the very same analysis by a Norwegian scholar at an Australian university would be deemed foreign law.
15. Nonetheless, one of the leading comparative law scholars, Sacco, would classify the mere study of foreign legal

systems as ‘the fruit of comparative studies’, thus being ‘among the aims of comparative law’, see Rodolfo Sacco,
‘Legal Formants: A Dynamic Approach to Comparative Law (Instalment I of II)’ (1991) 39(1) American Journal
of Comparative Law 1.
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In practice, the ontologicalism of legal families has met many challenges.16 While the
influences of European and American legal systems on the Norwegian constitution fit with
this approach, there are cases where similarities and influences are apparent across these
groupings. For example, East Asian constitutions and constitutionalism have been heavily
and directly influenced by Germany (beginning in the 19th century) and the USA (in the 20th

century).17 Nonetheless, these categories may provide a starting point for inquiry, and new
data-driven approaches may identify more clearly the transnational influences. For example,
using computational topic modelling techniques, David Law finds four dominant ‘constitu-
tional dialects’ across all constitutional texts during the last two centuries18

An alternative approach is functionalism. Here, the presumption is that seemingly diffe-
rent legal systems will be largely similar in practice because each has the function of solving
shared problems.19 As Tushnet writes: ‘Comparative constitutional study can help identify
those functions and show how different constitutional provisions serve the same function
in different constitutional system’.20 Thus, for example, given that legislatures and courts
in Germany, France and the United Kingdom all need to balance the rights to free speech
and privacy, it is presumed that each nation will arrive at similar solutions, even if the form
differs. To be sure, functionalism does not presume that all solutions are equally worthy. Part
of its motivation is to identify better solutions. By learning about how relevant rules func-
tion ‘elsewhere’, we may also ‘improve the way in which that function is performed here’.21

Nonetheless, given the similarity of the problem, it is presumed that solutions will not be
too far from each other.

At the other end of the spectrum, we find the competing approach of contextualism. The
presumption is that every legal system is complex and shaped by multiple historical, political
and societal influences. This makes similarities difficult to identify, even within legal fami-
lies. As Hegel writes, a constitution is ‘the work of centuries’ with a ‘consciousness’ developed
for each particular nation.22 The contextualist claim is less directed at the written text of a
constitution, formal or ‘large C’ constitutional law, which may be very similar among certain
countries, particularly in light of the ‘cut-and-paste’ practice over the centuries. Instead, it
is more focused on the material constitutional law of jurisprudence and other constituti-
onal practice (‘small c’ constitutional law), which will be highly specific and unique. Like
most countries, key aspects of Norwegian constitutional law can only be found in custom
or judgments. In the United Kingdom, the entirety of constitutional law is found in prac-
tice – assorted legislative and quasi-constitutional documents and centuries of custom.
However, whether the custom is formally or legally binding, or simply an accepted political
practice, may vary.

16. Jaako Husa, ‘Classification of Legal Families Today. Is it time for a memorial hymn?’ (2004) 56(1) Revue interna-
tionale de droit comparé 11.

17. See Shigenari Kanamori, ‘German influences on Japanese Pre-war Constitution and Civil Code’ (1999) 7(1) Euro-
pean Journal of Law and Economics 93; Tom Ginsburg, ‘Confucian constitutionalism? The emergence of consti-
tutional review in Korea and Taiwan’ (2002) 27(4) Law & Social Inquiry 763. The most notable contribution of
German constitutionalism to Norway is the proportionality doctrine, but that came via the European Court of
Human Rights.

18. David Stephen Law, ‘Constitutional Dialects: The Language of Transnational Legal Orders’ in Gregory Shaffer,
Tom Ginsburg & Terence Halliday (eds), Constitution-Making and Transnational Legal Orders (Cambridge Uni-
versity Press 2019) 110.

19. Gerard Dannemann, ‘Comparative Law: Study of Similarities or Differences?’ in Mathias Reimann & Reinhard
Zimmermann (eds), The Oxford Handbook of Comparative Law (Oxford University Press 2006) 384.

20. Mark Tushnet, ‘The Possibilities of Comparative Constitutional Law’ (1999) 108(6) Yale Law Journal 1225, 1228.
21. Ibid.
22. Georg Wilhelm Freidrich Hegel, Hegel’s Philosophy of Right (T M Knox 1942) 286–287.
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This diversity makes comparative analysis for any instrumental or internal purpose chal-
lenging. As Montesquieu famously observed: ‘the political and civil laws of each nation …
should be so appropriate to the people for whom they are made that it is very unlikely that
the laws of one nation can suit another’.23 Thus, the role of comparative constitutional law,
if anything, is to help us better understand our own system, by holding the wildly different
foreign systems up as a reflection.

The debate on the merits of each perspective continues and, in our view, all deserve a
hearing. In sifting through similarities and differences in the constitutional law of multiple
jurisdictions, legal families may provide some initial indications, functionalism directs us
toward comparable objects and possible solutions, and contextualism reminds us of vast cul-
tural differences. Ultimately, comparative law is an art rather than a science, providing heu-
ristics rather than neat answers; as well as a tool to understand constitutional transplants
– where countries borrow law from each other – and the circulation of ideas.24

2.3 Methodology

This leads naturally to asking, what is the methodology of comparative law? Much can be
said, but only a few short points will be made. The first is that caution should be taken in
merely comparing the formal texts of constitutions or other laws in the pursuit of answering
questions concerning the legal position on a particular issue. As Sacco famously stated: ‘It is
wrong to believe the first step towards comparison is to identify the legal rule of the countries
to be compared … we must speak instead of the rules of constitutions, legislatures, courts,
and, indeed, of the scholars who formulate legal doctrine’.25 This conglomeration of sources
relevant to a legal question is what Sacco labelled ‘legal formants’.

A good example of applying legal formants can be found in Sejersted’s analysis of the five
Nordic constitutions. He begins by observing that the five texts differ profoundly on almost
every measure – length, age, structure, presence of judicial review, form of constitutional
amendment, etc. The Norwegian constitution is described as ‘an old castle’, while the Finnish
is likened to a ‘stylish modern opera house’.26 Yet, in terms of constitutional practice, the
actual differences are less pronounced. There are also similarities in the use of constitutio-
nal custom, the practice of judicial deferentialism, and constitutional convergence through
Europeanisation. Thus, care should be taken in mistaking constitutional form for substance.

A second methodological point concerns the choice of jurisdictions. Whether explicit
or not, a theory almost always guides the choice of jurisdiction. The question is whether
the theory is defensible. Thus, if the point of comparison is to generalise, for example by
claiming that ‘many’ jurisdictions adopt such-and-such legal doctrine, or that ‘all’ parlia-
mentary systems have such-and-such characteristics, a few cases or vague references will
not suffice. One can be quickly accused of cherry-picking. Justice Scalia famously, though
perhaps unfairly, accused his colleagues on the US Supreme Court of competing for the
‘Prize for the Court’s Most Feeble Effort to fabricate’ a consensus across nations.27 Yet, if the
point is simply to say that a certain legal approach is possible, referring to a single jurisdic-
tion may suffice.

23. Charles-Louis de Secondat, Baron de Montesquieu, The Spirit of Laws (G Bell and Sons 1914) 8.
24. See Alan Watson, Legal Transplants: An Approach to Comparative Law (University of Georgia Press 1974).
25. Sacco (n 15) 21.
26. Fredrik Sejersted, ‘Grunnlovens funksjon i de nordiske land’ (2014) 127(5) Tidsskrift for rettsvitenskap 535, 542.
27. Atkins v Virginia 536 US 304.
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A safer approach is to draw on social science case selection methods, which provide a
more rigorous framework.28 By way of illustration, if the point is to analyse the interpreta-
tion or effectiveness of a certain legal approach for a country, choosing similar countries (a
‘similar systems design’) may help identify whether the rule works. Alternatively, if the aim
is to export a legal solution, a ‘different systems design’ may be useful. It may be important
to learn whether the rule works in different types of countries.

3. System of government
3.1 Key distinctions

Moving beyond methodology, we now turn to the first object of comparison in constitutio-
nal law: the system of government. Three important dimensions are discussed: presidentia-
lism versus parliamentarism; negative versus positive parliamentarism; and unicameralism
versus bicameralism.

3.2 Presidential versus parliamentary systems

The most classical division in constitutional law is between three forms of government (pre-
sidential, semi-presidential and parliamentary). The standard and stylised account is that
in presidential systems, the head of state and the head of legislature are separately elected,
chosen or constituted. Influenced by the US model, it is presumed that the legislature con-
trols the legislative agenda and its own dissolution, while a powerful head of state – the pre-
sident – has the power to appoint and remove members of cabinet, veto legislation, and
enjoy a wider array of emergency powers. In a parliamentary system, the executive requires
the confidence of the legislature, but enjoys executive decree powers in discrete areas. The
formal head of state may be a monarch (eg, Norway) or an elected head of state (eg, Finland),
but their powers are either symbolic or minimal. A semi-presidential system blends aspects
of both. The most well-known is the French system. The head of state and legislature are
separately elected, but the government is formed jointly and is answerable to parliament.29

Figure 1 shows that the distribution of the three systems of government is now relati-
vely even across the world, after presidentialism dominated in the lead-up to the Second
World War.

28. See Katerina Linos & Melissa Carlson, ‘Qualitative Methods for Law Review Writing’ (2017) 84(1) University of
Chicago Law Review 213.

29. Iris Nguyen-Duy, ‘France: Excluding Parliament from Government Formation’ in Bjørn Erik Rasch, Shane Martin
& José Antonio Cheibub (eds), Parliaments and Government Formation: Unpacking Investiture Rules (Oxford Uni-
versity Press 2015) 292.
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Figure 1: The three systems of government over time: 1920–201030

The advantages and disadvantages of both systems have been long debated.31 Proponents
of presidentialism argue that it provides more legitimacy to the executive (when directly
elected), enhances stability (presidents are not subject to votes of no-confidence), ensures
clear separation of powers, and enables the executive to act more decisively and quickly. Par-
liamentary proponents counter that presidentialism increases the likelihood of a slide to aut-
horitarianism, boosts the chances of legislative and policy gridlock as different branches of
government exercise veto powers, makes it more difficult to remove unpopular leaders, and
reduces the pressure to build consensus (which is often the only way to form a government
in parliamentary systems with proportional voting).

Regardless of the virtues of both models, the accuracy of their labelling has been strongly
criticised. Firstly, the trichotomy of presidential, semi-presidential and parliamentary does
not do justice to the significant and important variations within each type of system. For
example, parliamentary systems vary widely in their design. Some parliaments are unicame-
ral, while others include an upper house, such as the Bundesrat in Germany or the Senate
in Australia. Some systems embrace ‘positive parliamentarism’, requiring the government to
obtain the declared support of the parliament; while others have ‘negative parliamentarism’,
in which a government can continue to rule until it suffers a loss in a vote of no-confidence.32

Yet others, like Germany, have a system of constructive parliamentarism, in which a vote of
no confidence cannot happen unless a new head of government is elected at the same time.33

30. Extracted from José Antonio Cheibub, Zachary Elkins & Tom Ginsburg, ‘Beyond Presidentialism and Parliamen-
tarism’ (2014) 44(3) British Journal of Political Science 515.

31. See eg Fred Riggs, ‘Contrasting Political Institutions’ [Institutions politiques contrastées] (1997) 18(3) Interna-
tional Political Science Review / Revue internationale de science politique 253.

32. The distinction comes from Torbjörn Bergman, ‘Formation rules and minority governments’ (1993) 23(1) Euro-
pean Journal of Political Research 55.

33. See Eivind Smith, Konstitusjonelt demokrati (4th ed, Fagbokforlaget 2017) 221.
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Other features of parliamentarism also vary widely, such as the ability of the executive to
issue executive orders. One practical implication of this is that a government in a parliamen-
tary system can enjoy significant power if the system is based on negative parliamentarism,
there is a wide discretion to issue executive orders, or the government holds the majority in
a unicameral legislature – as is the case in Norway at the time of writing.

Secondly, there is significant variation across the three types of systems. Indeed, some
scholars question whether the trichotomy has any significant classificatory meaning. Using
statistical regression analysis, Chibub, Elkins and Ginsburg found that there was only a weak
correlation between countries’ formal system of government (presidential, semi-presiden-
tial, and parliamentary) and the actual powers given to the legislature and executive.34 Many
presidential systems resemble parliamentary systems in relation to the allocation of powers,
and vice-versa. For example, in some presidential systems, the president does not control
the appointment of cabinet; while in some parliamentary systems, executives possess many
emergency-like powers. The authors of the study found instead that the best predictor of the
actual division of powers is time and place of the writing of the constitution – together with
a country’s type of legal system. Constitutions written at the same time, or within the same
region or legal tradition, were more likely to exhibit similarity. Whether they were presi-
dential or parliamentary is less relevant. Thus, constitutional powers tend to be creatures of
context rather than abstract design; and they change over time, whether formally in written
text or through constitutional practice.

The division of powers within the Norwegian Constitution provides a pertinent illustra-
tion of the importance of context. In 1814, in a brief intermezzo of geopolitics, Norway
embarked on the frenetic drafting of a constitution. While Sweden had formally gained
Norway from Denmark under the January 1814 Treaty of Kiel due to Denmark’s support for
the Napoleonic forces, Norwegians contested this transfer of sovereignty as against natural
law. Claiming instead that sovereignty reverted to Norway after the dissolution of the union
with Denmark,35 and partly inspired by Rousseau’s widely read The Social Contract 36 and
the American experience,37 an alliance of Norwegian elites, free peasants and the resident
Crown Prince of Denmark sought to thwart the transfer.38

On 16 May 1814, after just six weeks of negotiations at Eidsvoll, a constitutive assembly of
elected representatives adopted the Norwegian Constitution, which, with a selection of indi-
vidual rights and elected parliament, was markedly liberal for the time. The Danish prince
Christian Fredrik was elected as King of Norway the following day. Independence was short-
lived, as Swedish troops overpowered the undermanned Norwegian forces a few months
later, but the Norwegian constitutional efforts allowed Norway to enter into a union with
Sweden on a more equal footing. The newly minted constitution survived, as well as the
governing system it created, though with the Swedish King as head of state.

34. Bergman (n 32).
35. See Johs Andenæs & Arne Fliflet, Statsforfatningen i Norge (Universitetsforlaget 2017) 87; Ola Mestad, ‘Suvereni-

teten tilbakegitt det norske folk ved Kieltraktaten – det oversedde natur- og statsrettsgrunnlaget for norsk sjølv-
stende og grunnlov i 1814’ (2014) 93(1) Historisk tidsskrift 35.

36. Jean-Jacques Rousseau, The Social Contract: Or, Principles of Political Law (New York 1893) 39–40.
37. As shown by the preamble to the American Constitution: ‘We the People of the United States, … do ordain and

establish this Constitution for the United States of America’.
38. To be sure, this view was not universally shared. Many feared the economic consequences of impeding the Kiel

agreement, due to the devastating trade blockade imposed by the United Kingdom on Norway and Denmark that
led to widespread hunger and even death by starvation. Sweden successfully ensured that the blockade would only
be lifted if Norway was ceded to Sweden.
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As Article 1 of the Norwegian constitution still provides, Norway became a ‘limited’ or
constitutional monarchy, as opposed to a part of an absolute monarchy as it had been under
Denmark. However, the constitutive assembly rejected the idea of parliamentarism, and
the executive was originally fully independent of parliament. So even though the assembly
might have been inspired by Montesquieu’s The Spirit of Laws and his call for three separately
institutionalised bodies of power – executive, legislature and the courts – that would check
each other,39 the approach in the Norwegian constitution was somewhat distinct, although
keeping with the European trend of the time. As Holmøyvik and Michalsen point out, while
Montesquieu’s theory of balanced powers made only a partial imprint on the text, notions
of popular sovereignty were still deeply embedded in the structure.40 The parliament was
given significant drafting and approval powers over legislation, and despite Montesquieu’s
argument that the King should have absolute veto, the Norwegian constitution only allowed
the King a suspensive veto-power over ordinary legislation.41

Nonetheless, the legislature was given few opportunities to exercise control over the exe-
cutive.42 The government was not required to possess majority support in the parliament;
and only one member of the constitutive assembly at Eidsvoll, Judge Wulfsberg from Moss,
proposed and voted for the motion that the cabinet be elected by the parliament rather than
the King.43 Members of the cabinet could be appointed from outside the parliament and,
once part of cabinet, could not attend parliament. This shielded them from parliamentary
debate and criticism. While cabinet members could be ‘impeached’ by parliament, the pro-
independence party at Eidsvoll blocked a series of concrete proposals that would have made
the executive more strongly accountable to the parliament.44

Over time, Norway moved gradually, but not completely, towards a more archetypal
British model of parliamentarism. During the 19th century, the separation of powers became
both the backdrop and the tool of a power struggle between the parliament and the crown,
and manifested in the broader struggle for popular influence and expansion of voting rights.
The King could delay legislative bills through suspensive veto, but it was the parliament that
decided taxation and the state budget. Frustrated by the absence of majoritarianism (majo-
rity rule in the parliament), the parliament began to challenge the King’s powers. In 1884,
after the King vetoed constitutional amendments that granted the members of the cabinet
the right to attend parliament, the parliament impeached the cabinet, stripping them of
office for refusing to implement a parliamentary resolution. The crux of the matter was that
the parliament did not recognise that the King had veto-power in constitutional affairs. The
conflict resulted in the opposition leader, Johan Sverdrup, forming the first government con-
sisting of members of the elected parliament, which also had the support of the majority in
parliament.

39. Montesquieu (n 23) 162–163.
40. Holmøyvik & Michalsen (n 2) 225.
41. Grunnloven av 17 mai 1814, chapter C, § 49. Indeed, at Eidsvoll, the King was elected and not permitted to

directly take part in the constitutional negotiations.
42. Grunnloven (n 41), chapter B, in particular §§ 3, 28, 32, 34 and 35.
43. Fredrik Thorstein Bolin, ‘Gregers Winther Wulfsberg’ (Norsk biografisk leksikon 28 September 2014) <https:

//nbl.snl.no/Gregers_Winther_Wulfsberg> accessed 14 September 2019.
44. Frydenlund (n 5). In the English translation of the Norwegian constitution, ‘Riksrett’ is translated as ‘the Court

of Impeachment’: see ‘The Constitution of the Kingdom of Norway’ (Lovdata 11 June 2018) <https://lovdata.no/
dokument/NLE/lov/1814-05-17> accessed 14 November 2019. However, it is not fully comparable to the Ame-
rican form of impeachment. See also Eivind Smith (ed), Makt uten ansvar?: Om Riksretten i vår tid (Tano Asche-
houg 1997).
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However, it took time for parliamentarism to become embedded both in practice and
in constitutional law. Sverdrup’s first government quickly lost the support of the majority
without considering this as a reason to resign; and the government of Emil Stang refused to
step down, despite two votes of no confidence in 1893 and 1894 respectively.45 It is not clear
when it became a legal duty for Ministers to step down after a vote of no confidence, but the
rule was formally enshrined in the constitution in 2007.46 Moreover, there are many featu-
res of Norwegian parliamentarism that remain distinct from the British model. In Norway,
Cabinet members need not be members of parliament, and executive reserve powers are
arguably greater in Norway.47 The British High Court of Justice has recently underlined
the existence of strong parliamentary powers, both regarding control over all executive acts
affecting legislated rights in its renowned Brexit decision48 and the exercise of prerogative
powers that affect the efficacy of parliament.49

3.3 Negative versus positive parliamentarism

This peripatetic journey towards majoritarianism may explain why negative rather than
positive parliamentarism evolved in Norway. In Western Europe, the latter is the dominant
model.50 Nineteen countries, from the UK to Finland, require that the government must
have the support of the parliament, commonly through an investiture vote, to be able to
form.51 Six countries have negative parliamentarism: Norway, Iceland, Denmark, France,
Austria and the Netherlands. In these countries, a government must only be tolerated by the
parliament; its formation does not require an active endorsement or vote of confidence.

Portugal and Sweden represent a middle category. A formal positive investiture vote is
required, but the systems’ substantive characteristics are fully negative. In Portugal, the exe-
cutive presents itself and its legislative programme to the parliament ten days after forma-
tion and must ensure that a majority does not vote against itself and the agenda. In Sweden,
a government must simply ensure that half the parliament does not vote against its forma-
tion. The investiture vote in Sweden in 1978 represents the extreme example.52 In 1978, Ola
Ullsten from the Liberal’s People Party became prime minister with the support of only 39
out of the 349 members. This was because only 66 MPs voted against Ullsten and 215 abs-
tained. The defeat of the nomination required 175 votes against.53

The literature is divided on why countries choose positive or negative parliamentarism.
Some scholars argue that the negative form is adopted in countries in which parliament have
sufficient ex post control over the government. Thus, there is little danger in permitting a
minority government to continue, as the parliament still holds many of the strings. On the
contrary, the positive form is said to be adopted when there is greater ‘agency loss’. Govern-

45. Bjørn Erik Rasch, Kampen om regjeringsmakten (Fagbokforlaget 2004) 11 and 37 (footnote 32).
46. Kongeriket Norges Grunnlov gitt i riksforsamlingen på Eidsvoll den 17 mai 1814, slik den lyder etter senere endringer,

senest stortingsvedtak av 8 mai 2018 § 15.
47. See NOU 2019:13 Når krisen inntreffer.
48. R (Miller) v Secretary of State for Exiting the European Union [2016] EWHC 2768 (Admin).
49. R (on the application of Miller) v The Prime Minister; Cherry and others v Advocate General for Scotland (Scotland)

[2019] UKSC 41.
50. José Antonio Cheibub, Shane Martin & Bjørn Rasch, ‘Investiture Rules and Formation of Minority Governments

in European Parliamentary Democracies’ (Party Politics 4 June 2019) 1.
51. These countries are Belgium, Germany, Greece, Luxembourg, Hungary, United Kingdom, Finland, Slovenia, Slo-

vakia, Lithuania, Italy, Bulgaria, Spain, Estonia, Latvia, Ireland, Croatia, Poland, Czech Republic and Romania.
52. Cheibub, Martin & Rasch (n 50) 5.
53. US Embassy in Stockholm, Nomination of new Swedish Prime Minister Approved by Parliament, Circular, 13

October 1978.
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ments are less accountable to parliaments and the investiture vote represents an important
form of parliamentary supervision.54

This ‘neo-institutionalist’ explanation has been challenged statistically and historically.
Russo and Verzichelli argue that there is no strong correlation between the forms of parlia-
mentary powers and negative/positive parliamentarism and claim, instead, that the choice is
influenced by context.55 One important factor is the ability to form a stable government. In
Italy, the authors claim that positive parliamentarism was selected in order to ‘disincentivise’
parties from withdrawing their confidence for ‘futile reasons’. Thus, an investiture vote, in
theory, enabled a government to survive.56 In Portugal, however, the concern was different:
establishing a government in the midst of political fragmentation. Negative parliamentarism
offered a solution. Significant time and energy were no longer needed to find a majority, and
governments could be easily formed.

The Norwegian experience provides some support to the contextual explanation. Indeed,
it is comparable to the Portuguese experience in terms of some of the reasons given for nega-
tive parliamentarism. Up until 1908, none of the three parties of the Norwegian parliament
had the support of the majority. This made the principle of majoritarianism from 1884 dif-
ficult to operationalise. The solution was negative parliamentarism. The government could
form relatively quickly without needing to obtain the active support for a legislative pro-
gramme from a majority in parliament. The result has permitted many ‘minority’ govern-
ments to form and rule for extended periods.57 A classic example is the formation of the
Bondevik I coalition government in Norway in 1997. While the governing parties possessed
only 26 percent of the seats in parliament, and the Labour party held almost 40 percent, the
latter declined to bring a vote of no-confidence. Political scientists have speculated that with
a rule of positive parliamentarism, active support from the Labour party would have been
highly unlikely.58

Thus, the negative model more easily permits so-called minority parliamentarism.59

Governments may not hold the majority in parliament, but maintains its implicit support
to govern. However, minority parliamentarism can lead to weak governance, as the govern-
ment possesses limited powers to push contentious matters through parliament. In a func-
tionalist vein, we can observe therefore that countries with negative parliamentarism use
different constitutional mechanisms to guard against the overuse of no-confidence votes or
the blocking of important legislation. In Norway, one such measure is the ‘cabinet ques-
tion’.60 A minority government can threaten to step down if the parliament does not vote
in its favour.61 If the opposition is unsure as to whether or not they can form an alterna-

54. Thomas Saalfield, ‘Members of parliament and governments in Western Europe: Agency Relations and the pro-
blems of oversight’ (2000) 37(3) European Journal of Political Research 353.

55. Frederico Russo & Luca Verzichelli, ‘The Adoption of Positive and Negative Parliamentarism: Systematic or Idi-
osyncratic Differences?’ (ECPR April 2014) <https://ecpr.eu/Filestore/PaperProposal/381863c7-ec5e-4702-9b55-
b4ca21db1db2.pdf> accessed 14 September 2019.

56. Ibid 26.
57. See eg Rasch (n 45) 41, 42 and 45.
58. Cheibub, Martin & Rasch (n 50 – as presented at the workshop on The Importance of Constitutions: Parliamen-

tarism, Representation, and Voting Rights in Istanbul, October 2013).
59. Trond Norby ‘Parlamentarisme’ (Store norske leksikon 1 February 2018) <https://snl.no/parlamentarisme> acces-

sed 9 August 2019. Note that it also occurs with positive parliamentarism: see discussion of Sweden.
60. In Norway, posing a ‘cabinet question’ is not binding, as it is not based in the constitution, meaning that the

government, or member of government at whom it is directed, does not have to step down if the vote goes against
them: see Benedikte Høgberg, Statsrett – Kort forklart (Universitetsforlaget 2016) 74. However, posing such a
question and not stepping down might trigger a vote of no-confidence.

61. See eg Andenæs & Fliflet (n 35) 247, Høgberg (n 60) 73, Smith (n 2) 225. See also discussion in Per Stavang, Par-
lamentarisme og folkestyre: utvalde statsrettslege emne (Alma mater 1998) 28–32.
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tive government, they may defer to the executive. This is what eventually led to the down-
fall of the Bondevik I coalition: the Prime Minister posed a cabinet question concerning
maintaining pollution legislation that would have prevented a new gas plant, stating that the
government would step down if the parliament voted against its proposal – which is what
transpired.

Similarly, but differently, in Portugal, the executive is provided formal constitutional
protection. In Article 194(3), the Portuguese constitution provides that if a motion of no
confidence is unsuccessful, its signatories may not make another such motion during the
same legislative session. This may explain, for example, why the right-wing opposition in
2019 waited until almost the end of the current electoral period to test the parliamentary
confidence in the left-wing government.62 With only one shot, the no-confidence vote was
brought when the opposition most wanted to signal their disagreement with the govern-
ment’s legislative agenda.

3.4 Unicameral versus bicameral models

Finally, a word should be said about unicameral and bicameral models. In 1999, the Inter-
Parliamentary Union found that 38 percent of parliaments had upper chambers.63 Thus,
the unicameral system is (only just) the norm. Unicameral systems are typically found in
small countries with a unitary system of government, such as New Zealand and Luxem-
bourg. However, there is a tendency towards new upper houses, such as were recently created
in Algeria, Liberia, Morocco, Nigeria, Senegal and Slovenia. It may represent a somewhat
recent trend to protect minority, sectoral and sectarian interests through structural repre-
sentation, and not simply judicial review.

What is particular about upper houses is their remarkable diversity. They differ in size (the
Belize senate has eight senators; the British House of Lords has had up to 1,325), selection
(elected vs. appointed), representative model (groups, geography or other factor), role (delay,
advisory, legislative), powers (veto power, subordinate) and policy space (areas, numbers of
committees).64 In this kaleidoscope of models, the USA and UK again provide bookends.

In the United Kingdom, appointment to the House of Lords is based on historical tradi-
tion and some form of group affiliation. The chamber has historically been strongly domi-
nated by the clergy, hereditary aristocrats and judges. Recent reforms removed judges,
drastically curtailed the number of hereditary peers, and favoured appointments on recom-
mendations to the Queen based on proposals from political parties (which could also be seen
as a group). Moreover, the effective powers of the House of Lords have been reduced over
time.65 Today, the House of Lords has three main roles: it shares the task of drafting laws
with the House of Commons,66 conducts in-depth consideration of public policy and holds
the executive to account through careful scrutiny of the work of the government.

In the USA, however, appointment is based on some form of geography: two senators
are appointed from each of the fifty states. This balances smaller states’ comparative lack of
representation in Congress, which is (largely) based on population size. The Senate is also
extremely powerful: it has the power to impeach government officials (which has been done

62. ‘Portugal’s PM survives no confidence motion’ NewEurope (Brussels, 21 February 2019) <www.neweurope.eu/
article/portugals-pm-survives-no-confidence-motion/> accessed 18 August 2019.

63. Samuel Patterson & Anthony Mughan, ‘Fundamentals of Institutional Design: The Functions and Powers of Par-
liamentary Second Chambers’ (2001) 7(1) The Journal of Legislative Studies 39.

64. Ibid.
65. Gary Slapper & David Kelly, The English Legal System (18th ed, Routledge 2017).
66. A bill has to pass through both Houses and receive Royal Assent before it can become law as an Act of Parliament.
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17 times since 1789), approve or reject treaties and presidential appointments to executive
and judicial branch posts (including the powerful Supreme Court), delay or block legislation
through filibustering, and investigate malfeasance.

In Norway, a partial form of bicameralism was initially introduced in 1814. A quarter
of elected parliamentarians were to sit as an upper house (Lagtinget).67 The lower house
(Odelstinget) consisted of three quarters of the members of parliament. This was a functio-
nal division of the same group of representatives, as opposed to the institutionally separate
division between the House of Lords and the House of Commons in the UK. Apart from
members of the cabinet, only those sitting in the lower house had the right to submit a bill
for consideration. Any bill submitted to parliament was first considered and put to the vote
there, before it went through to the upper house. If the bill was not passed by Lagtinget, it
was sent back to Odelstinget and subsequently resubmitted to Lagtinget. If not passed by the
upper house the second time, the bill was put to the vote in Stortinget, with parliament acting
as one chamber. The bill would pass if it was backed by a supermajority (two thirds).

The design of the two chambers of the Norwegian parliament, with an upper house that
has been referred to as ‘pseudo-upper house’,68 was very much intentional. The division of
the National Assembly into two chambers was based on the desire to secure careful delibera-
tion of legislation;69 the weakening of the upper house, as compared to the United Kingdom
and the United States, was in part due to avoid the possibility of deadlocks between the
two chambers halting the legislative process, as well as the social structure in Norway.70

Interestingly, the Norwegian bicameral model resembled the legislature of Iceland, where
the National Assembly (Alþingi) was divided into two chambers (efri and neðri deild) until
1991.71

However, in 2009 Norway officially adopted the unicameral model, as the division
between the houses had lost all significance.72 While there is often a different power balance
in the different houses of a traditional bicameral system, the division of the Norwegian par-
liament was done in such a way that the power balance in both houses reflected the power
balance in parliament. Like the other Nordic countries, Norway has several committees, each
dedicated to their own field, that prepare issues for plenary sessions – and here, too, the
parties are proportionally represented.73 A practical consequence of this was that the poli-
tical battles where already fought by the time a bill reached Lagtinget: first in the commit-
tees, and then in Odelstinget, with the result that Lagtinget lost all practical influence.74 If a
committee member had a seat in Lagtinget, they were effectively excluded from participating
in plenary debates where they would possess a high degree of knowledge of and interest in
the matter at hand, as meetings in the upper house were held without any kind of debate or

67. This was formally abolished in 2009.
68. See Alf Kaartvedt (ed), Det Norske Storting gjennom 150 år: Fra Riksforsamlingen til 1869 174, with reference to

Oscar II (king of Sweden and Norway), Mine memoarer: 2 (Norstedt 1961) 70.
69. Kaartvedt (n 68) 171 onwards.
70. Ibid 173. See also Eirik Holmøyvik, Maktfordeling og 1814 (Fagbokforlaget 2012) concerning the historical rati-

onale.
71. Markku Suksi, ‘Common Roots of Nordic Constitutional Law? Some Observations on Legal-Historical Develop-

ment and Relations between the Constitutional Systems of Five Nordic Countries’ in Helle Krunke & Björg Tho-
rarensen (eds), The Nordic Constitutions: A Comparative and Contextual Study (Hart Publishing 2018) 9, 32.

72. So much so that the change was considered ‘relatively insignificant’; see Knut Heidar, ‘Institusjon og arbeidsplass’
in Hanne Marthe Narud, Knut Heidar & Tore Grønlie (eds), Stortingets historie: 1964-2014 (Fagbokforlaget 2014)
359, 363.

73. Thomas Bull, ‘Institutions and Division of Powers’ in Krunke & Thorarensen (n 71) 43, 51.
74. See Smith (n 33) 187.
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vote.75 To replace the dual debate the houses were intended to generate regarding legislation,
the constitution was changed so that at least two deliberations three days apart are required
for a bill to become law, and the bill has to be passed twice.76

As it is today, the Norwegian system is similar to the powerful unicameral systems of New
Zealand and Luxembourg, as well as the neighbouring Swedish Riksdagen, the Danish Fol-
ketinget, the Icelandic Alþingi and the Finnish Suomen eduskunta, also known as Finlands
riksdag. In all five Nordic countries, the number of members of parliament is quite large
compared to population size.77 In Norway, Sweden and Finland, this is partly because the
rather small populations are scattered over relatively large geographical areas, resulting in a
high number of seats to ensure fair representation of the different parts of the countries.78

4. Judicial review of legislation
4.1 Different forms of judicial review

We move now to the third branch of government – the courts – and focus on their powers
to review the constitutionality of legislation. Globally, the prevailing models of judicial
review draw mostly on the early American and Austrian models. In 1803, the US Supreme
Court asserted its power to interpret constitutional rights and invalidate legislative and exe-
cutive action as an incident of the judicial role in adjudicating concrete cases.79 The com-
peting variant, the ‘Kelsenian’ Austrian Constitutional Court of 1920, involved the creation
of a discrete and specialised judicial body – a constitutional court – for these purposes.
The Austrian court possessed the sole power to consider the constitutionality of legislation
after it had become law, in both concrete cases and abstract review proceedings.80 The Aus-
trian model found acceptance mostly through the fame gained by the powerful German
Federal Constitutional Court, a post-Kelsenian prototype.81 Indeed, globally in the post-
cold War era, the ‘most common constitutional configuration is a combination of a French-
style mixed governmental system [see section 3 above] with a German-style constitutional
court’.82

The genealogy and evolution of courts is nonetheless untidy. Like systems of government,
their institutional and jurisdictional features can vary radically within and between binary
categories. We examine five different features of judicial review – when it can be exercised,
who can invoke it, where it can be adjudicated, what issues can be addressed, and how judicial
review is practised – and then put the Norwegian experience into a comparative and histo-
rical perspective.83

75. Grunnlovsforslag 14 (2003–2004), Dok.nr.12:14 (2003–2004).
76. Grunnloven (n 46) § 76.
77. Bull (n 73) 49.
78. Ibid.
79. Marbury v Madison, 5 US 137 (1803) (US Supreme Court). However, state courts in the United States had exer-

cised this power much earlier: see Barry Friedman, The Will of the People: How Public Opinion Has Influenced the
Supreme Court and shaped the Meaning of the Constitution (Farrar, Straus and Giroux 2009).

80. See overview by Gabriele Kucsko-Stadlmayer, Constitutional Review in Austria: Traditions and Developments,
International Conference dedicated to the 20th Anniversary of the Constitutional Court of Romania, Bucharest,
22 June 2012.

81. For an overview of the court, see Donald Kommers & Russell Miller, The Constitutional Jurisprudence of the
Federal Republic of Germany (Duke University Press 2012).

82. Tom Ginsburg, Judicial Review in New Democracies: Constitutional Courts in Asian Cases (Cambridge University
Press 2003) 86.

83. See also Eivind Smith, Konstitusjonelt demokrati (3rd ed, Fagbokforlaget 2015), sections 6.1–6.5.
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In parsing below the adoption of these different forms of judicial review, it is important
to note that the long-standing debate over judicial review has influenced some if not many
of the constitutional design principles.84 Proponents of judicial review point to the impor-
tant role of courts in providing legally solid interpretation, an independent and impartial
arena, a forum for accountability, and possibly a democratic space that permits deliberation,
participation and representation by groups with little or no electoral influence. Yet, critics of
judicial review contest each of these points. They point to the weakness of legal method in
adjudicating vague constitutional provisions, political biases of judges, courts’ lack of demo-
cratic legitimacy and institutional competence on specialised questions, and the ineffecti-
veness of courts in enforcing their orders.85 Thus, while the evolution of judicial review in
each country is influenced by its own conditions and historical happenstance, these debates
can be found in virtually every country and inflect often the architecture and application of
judicial review.

Turning to the different design features, first, there is a question of when judicial review
occurs. It can be exercised ex ante (before the law has been enacted) or ex post (after the
law has come into effect).86 When judicial review takes place ex ante, it can be compared
to an advisory opinion regarding the legislation at hand, except that the result is a binding
judgement. Its advantage is that it promotes judicial efficacy, as early interference prevents
unconstitutional acts from becoming problematic law that has to be dealt with later. In
France, Article 61 of the constitution provides that the Conseil constitutionnel must review
legislation that affects the powers of key institutions, parliamentary rules of procedure and
any legislation that is referred to the court for review by the President, Prime Minister, the
lower or upper house, or sixty members of one of the houses. However, it must deliver its
ruling within one month, or within eight days in cases of urgency. Due to this time frame,
and the challenges that lie in predicting the effects of legislation, ex ante review may be less
scrutinous than ex post review.87 Nonetheless, it is exercised, and with effect. For example,
France amended its constitution to make room for gender-based affirmative action. But in
1982, the Conseil held that affirmative action quotas for women violated the constitutional
right to equality,88 leading to a new constitutional amendment in 1999. A new law requi-
ring overall gender parity in certain party election candidate lists was then reviewed in 2000,
which was found constitutional by the Conseil, with some minor exceptions.89

Judicial review ex post takes place when the courts review the legality of an act or measure
after it has come into effect. While courts are ordinarily bound by the laws they would
need to assess, several countries have provided the courts with the authority to review the
constitutionality of legislation by creating a separate constitutional court (Kelsenian model)
and/or creating a hierarchical system of legal acts, with the constitution being of superior
rank (the American model).90 The advantage of ex post review is that it interferes less with
parliamentary and executive freedoms, and is often only focused on concrete problems.91

84. See overview in Malcolm Langford, ‘Why Judicial Review?’ (2015) 2(1) Oslo Law Review 36.
85. For a historical overview of the Norwegian debate, see Kierulf (n 3).
86. Juliane Kokott & Martin Kaspar, ‘Ensuring Constitutional Efficacy’ in Michel Rosenfeld and András Sajó (eds),

The Oxford Handbook of Comparative Constitutional Law (Oxford University Press 2012) 95, 806–807.
87. Ibid 806.
88. Décision n° 82-146 DC du 18 novembre 1982 [available in English as Decision no 82-146 DC of 18 November

1982, Feminine Quotas Case].
89. Décision n° 2000-429 DC du 30 mai 2000 [available in English as Decision no 2000-429 DC of 30 May 2000].
90. Kokott & Kaspar (n 86) 807.
91. Ibid 806–807. When it comes to ex ante judicial review of the constitutionality of international agreements, which

can only be accepted in their entirety or not at all, and where negotiations are mainly left to a branch of the govern-
ment, these objections are not as relevant. Ex post review can in these cases be said to be of little or no use.
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However, an increasing number of countries embrace both forms. For example, in France,
a 2008 reform permitted two supreme courts (and indirectly lower courts) in concrete cases
to refer constitutional questions to the Conseil constitutionnel. In the first two-and-a-half
years of the procedure’s operation, there were 261 cases referred, with unconstitutionality
declared fully or partly in 26 percent of cases.92 And, in the renowned 1994 South African
constitution, an entire spectrum of review is set out in section 167. This includes standard
ex post review of concrete disputes, ex ante review if the President is unsure of the consti-
tutionality of a bill (section 79),93 and a middle category in which members of the national
parliament (at least a third) can challenge a law’s constitutionality within 30 days of it recei-
ving assent by the President (section 80).94

Secondly, there is a question of who can seek relief. There is great diversity in the rules of
standing (who can make a claim and whether they need to be a victim). Due to the invasi-
veness of ex ante judicial review into the domain of the legislature, there is typically a very
narrow group of people who can refer draft legislation to the courts for this type of review –
as in the French system, where it is limited to members of the government or parliament.95

In other words, standing is limited to those with legislative powers or who will be required
to implement the law. However, in the American model of ex post review, courts commonly
require that the litigant has a concrete or material interest, as a victim. This means that the
executive or legislature must also demonstrate an interest if they wish to pursue a challenge.
For example, when the State of Hawaii challenged President Trump’s so-called Muslim ban
on immigration, they grounded their standing on the basis that tourism revenues and travel
of foreign students to State universities would be adversely affected.96

However, standing rights have steadily increased in constitutions across the world in rela-
tion to ex post review.97 This covers abstract review, where small numbers of parliamenta-
rians, non-governmental organisations and publicly minded citizens (‘actio popularis’) can
challenge laws in the abstract. For example, in Germany, if the parliamentary opposition
wishes to stop the implementation of important acts put forth by the government, it will
challenge the legislation before the Federal Constitutional Court.98 The Hungarian experi-
ence in the 1990s is perhaps the most prominent example of expanded standing for abstract
review with the former Chief Justice noting that ‘actio popularis became a substitute for
direct democracy’.99 Enhanced standing rights extend also to concrete review, whereby con-
stitutions or judicial practice can enable a very wide definition of a material interest in a
case. Even in the United States, where standing rules concerning material interest or ‘parti-
cularised injury’ are very strict,100 it is possible for organisations to challenge legislation for

92. Olivier Dutheillet de Lamothe, A French Legal Success Story: The ‘Question prioritaire de constitutionnalité’,
Président de section au Conseil d’Etat, Membre honoraire du Conseil constitutionnel (14 September 2012)
<www.conseil-constitutionnel.fr/sites/default/files/as/root/bank_mm/discours_interventions/2012/dutheillet-
sept2012.pdf> accessed 4 October 2019.

93. The President must first send back the bill to parliament before they can choose to send the bill to the Constitu-
tional Court.

94. The same powers are also found at the provincial level: see Sections 121 and 122.
95. Kokott & Kaspar (n 86) 806.
96. Hawaii v Trump, CV NO 17-00050 DKW-KSC, Order granting motion for temporary restraining order, per Judge

Watson, 15 March 2017.
97. For example, Argentina, Nepal, India, South Africa, and the European Committee on Social Rights.
98. See Kokott & Kaspar (n 86) 808.
99. Wojciech Sadurski, Rights Before Courts: A Study of Constitutional Courts in Postcommunist States of Central and

Eastern Europe (Springer 2008) 6–17.
100. Massachusetts v Mellon, 262 US 447 (1923).
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its constitutionality if some of their members could have done so in their own capacity101

or there is direct injury to the organisation, which can include diversion of resources and/or
frustration of mission.102

Thirdly, there is a question of where relief can be sought. Here, the two general models
provide some substantive guidance. In the Kelsenian model, all constitutional matters are
usually heard in a centralised manner by the constitutional court. On the other hand, in the
decentralised model, as in the USA, judicial review powers are diffused and lower courts may
also hear and determine constitutional matters. However, there are always exceptions. In
Portugal, ordinary courts can set aside statutes on the grounds that they are constitutionally
invalid, with the possibility of appeal to the Constitutional Court.103

Fourthly, there is the question of what can be adjudicated. In many jurisdictions, courts
are actively involved in regulating the powers of branches or units of government. This
includes regulation of conflicts between the executive and the legislature. For example, the
German Federal Constitutional Court has ruled on whether the parliament can participate
in all deployment decisions concerning the Germany military104 or control the budget of
the intelligence services.105 Likewise, the UK Supreme Court recently found the executive’s
prorogation of parliament to be unlawful.106 In federal states, courts must often resolve dis-
putes between states and the national government. In many of these cases, the courts must
take a position, which results in them being quite active and/or powerful.

However, most courts are reluctant to intervene in intra-branch conflicts such as parlia-
mentary rules of procedure. The most famous and influential articulation of this approach
can be found in Article 9 of the English Bill of Rights, which enshrined a 15th-century custo-
mary rule: ‘That the freedom of speech and debates or proceedings in Parliament ought not
to be impeached or questioned in any court or place out of Parliament.’ However, this prac-
tice is changing in some countries. For example, the majority of the South African Consti-
tutional Court in Mazibuko v Sisulu found that there was an unconstitutional ‘lacuna’ in the
National Assembly Rules regarding the scheduling of a debate and vote on a motion of no
confidence in the President.107 Thus, a parliamentary member had a right to their motion
being tabled in parliament even if it first had to be processed by a parliamentary committee.

Individual and collective rights are, however, a common subject. Indeed, constitutional
rights and international human rights treaties with constitutional status have captured sig-
nificant attention in relation to judicial review. While the scope of recognised and reviewable
rights and the nature of exceptions and limitations varies considerably, the general trend
in both constitutional law and international law has been the expansion of review from a
limited number of narrowly framed civil rights to a broader catalogue of rights and duties.108

Figure 2, for example, shows the dramatic rise in the constitutional recognition of a set of
civil and social rights in constitutions, and concrete cases are discussed below.

101. Hunt v Washington State Apple Advertising Common, 432 US 333, 343 (1977).
102. Havens Realty Corp v Coleman, 455 US 363 (1982).
103. Victor Ferreres Comella, ‘The rise of specialised constitutional courts’ in Tom Ginsburg and Rosalind Dixon

(eds), Comparative Constitutional Law (Edward Elgar 2011) 265, 73.
104. BVerfGE 90, 286.
105. BVerfGE 70, 234. See Kokott & Kaspar (n 86) 809.
106. See R (on the application of Miller) v The Prime Minister; Cherry and others v Advocate General for Scotland (Scot-

land) [2019] UKSC 41.
107. Lindiwe Mazibuko v Maxwell Sisulu and Another, Case CCT 115/12.
108. See Figure 2 below. The source of the original data is the CCP Data Set <http://www.comparativeconstitutions

project.org/> accessed 11 December 2019.
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Finally, there is a question of how a court reviews constitutionality. In terms of fact-finding,
it often happens at the court of first instance, which can be a lower court or a constitutional
court. Some courts launch investigations,109 or proactively call in third parties and amicus
curiae.110 In terms of the strength and nature of judicial review, most courts develop their
own approach within their ‘inherent jurisdiction’ as to whether constitutional provisions
are justiciable, how the provisions should be interpreted, and how strictly they should be
enforced. Some courts are deferential and cautious, while other engage in searching scrutiny
of the constitutionality of legislation; and these doctrinal paradigms tend to shift over time
in response to political pressures, developments in legal theory and social meanings, and
changes in legal culture and judicial personalities.111 However, constitutions can someti-
mes provide guidance on these matters, with exceptions and qualifiers indicating the nature
and strength of intended judicial review. There is also great variation in the types of reme-
dial powers accorded to and used by courts. Some courts adopt the traditional and binary
American model of simply declaring whether a law is constitutionally valid or not. Others
are active (ordering and supervising follow-up remedies and even writing interim legisla-
tion),112 while yet others are reflexive and use remedies to coax state organs to a consen-
sus or optimal result (eg through declaration of validity or follow-up proceedings where
governments propose a remedy that is reviewed for its reasonableness). In this respect, the
German, Canadian, Portuguese, Colombian and Indian courts are interesting for the diver-
sity of remedies they impose.

4.2 Early Norwegian judicial review in a comparative perspective

Inspired by the American and French declarations, the 1812 Spanish constitution, the wri-
tings of Kant, Rousseau, Voltaire and Adam Smith, and experiences with English liberalism,

109. For example, the UN Committee on the Elimination of Discrimination Against Women (CEDAW) and the Com-
mittee on Economic, Social and Cultural Rights (CESCR) under their complaint mechanism procedures.

110. See discussion of the Latvian case below.
111. Malcolm Langford, ‘Judicial Politics and Social Rights’ in Katharine Young (ed), The Future of Economic and Social

Rights (CUP 2019) 66; Jeffrey Goldsworthy, ‘Constitutional Interpretation’ in Michel Rosenfeld and András Sajó
(eds), The Oxford Handbook of Comparative Constitutional Law (Oxford University Press 2012) 689.

112. On institutional features, see the global overview in Ginsburg (n 82) 34–64.

Figure 2: The Constitutional Rights Revolution
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the Eidsvoll assembly included a set of core civil rights within the Norwegian constitution.
These included habeas corpus, protection against torture, freedom of expression and the
right to property.113 However, like its American cousin, the newly minted Norwegian con-
stitution was ambiguous on the powers of judicial review. Yet, this did not halt the Norwe-
gian Supreme Court in assigning to itself the power to invalidate legislation that contravened
the constitution.114 A mere nineteen years after the US Supreme Court judgment in Marbury
v Madison,115 the Norwegian Supreme Court first exercised, in practice, its power of judi-
cial review: it found that the cancellation with retroactive effect of the rights of certain civil
servants in Trondheim to auction copper violated constitutional rights on property expro-
priation and non-retroactivity.116 To avoid a formal conflict with parliament, the relevant
constitutional provisions were read into the law.

This early breakthrough in 1822 and its successors were undoubtedly influenced by the
American experience. However, after Marbury v Madison, the US Supreme Court did not
invalidate legislation again until Dred Scott v Sanford in 1857,117 while the Norwegian
Supreme Court continued invalidating laws in the 1840s and 1850s. Thus, scholars argue
that the development of judicial review in Norway was equally a product of indigenous
factors in Norwegian political and judicial development.118 Moreover, the Norwegian expe-
rience diverged from the American in two important respects. First, the Norwegian court
initially only issued brief formal conclusions, although these were the subject of public and
legal debate.119 Second, it avoided striking down legislation as much as possible, preferring
to interpret the legislation in a way that made it constitutional – so-called ‘reading in’. It
was only in 1866, in the Wedel Jarlsberg judgment, that the Chief Justice formally articulated
the grounds and method for exercising judicial review – in text similar to that of Marbury v
Madison – and struck down legislation.120

Second, the Court’s willingness to exercise judicial review was not necessarily oriented
towards limiting state power, and the Supreme Court often, but not always, aligned itself
with parliamentary conservatives during the 19th century. The real test of judicial review
came with the transition to social liberalism and then social democracy in the early 20th

century, especially in relation to restrictions on the right to property. This question was the
order of the day on the other side of the Atlantic and Norwegian judges were aware of the
American judiciary’s attempt to hold back social reforms.121 Between 1885 and 1935, state
and federal courts in the USA struck down ‘some 150 pieces of labour legislation’ on the
grounds that they violated economic liberties in the constitution.122 In the Lochner case of
1905, the limitation of working hours for bakers (a maximum of ten a day, and 60 a week)

113. However, rights such as free speech were qualified: incitement to illegal behaviour, blasphemy, lèse majesté, and
defamation were not constitutionally protected.

114. Eivind Smith, ‘Norway’ in Allan-Randolph Brewer Carías (ed), Constitutional Courts as Positive Legislators.
A Comparative Law Study (Cambridge University Press 2011) 693.

115. See n 78.
116. Holmøyvik & Michalsen (n 2) 334–335.
117. 60 US (19 How) 393 (1857).
118. For the background, see Slagstad (n 1) 82–84. See also Holmøyvik & Michalsen (n 2) 339–346; Anine Kierulf and

Rune Slagstad, ‘Historikeres fortellinger om juss’ (2012) 125(4) Tidsskrift for rettsvitenskap 421.
119. Slagstad (n 1).
120. And the justices were well aware of Marbury v Madison: see Helgadottir (n 8), Holmøyvik & Michalsen (n 2) and

Kierulf (n 3) for details.
121. Helgadóttir (n 8).
122. Richard Bellamy, ‘The Democratic Constitution: Why Europeans Should Avoid American Style Constitutional

Judicial Review’ (2008) 7(1) European Political Science 9, 14.
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was found to violate the ‘liberty of contract’, implicit in the due process clause.123 In 1923,
the US Supreme Court invalidated minimum wage legislation on the basis that it interfered
with liberty of contract as it amounted to a ‘compulsory exaction from the employer for
the support of a partially indigent person.’124 Only when President Roosevelt threatened to
pack the courts with additional pro-Executive judges did a range of social legislation escape
judicial sanction.125

In Norway, there was also a deep division over whether Norwegian judicial review should
serve as an instrument of the emerging social welfare state, or a firewall against it. This
rupture came to a head in a major case concerning expropriation of hydro operations after
the expiry of a concession. The relevant law was passed by a Venstre-led social liberal govern-
ment, but drafted by the Minister of Justice, Castberg, a prominent lawyer from a more left-
leaning party. It targeted particularly foreigners that were beginning to invest in Norwegian
hydroelectric power. Castberg defended the law on a general basis: the right of all Norwe-
gians to benefit. The matter ended in the Supreme Court eight years later, in the case Rt-
1918-403. A narrow majority (probably due to some branch-stacking by the social liberals)
found that the law did not amount to expropriation. While the general principle of judi-
cial review was retained, the case was representative of a number in which the Norwegian
Supreme Court, like its American counterpart, moved to a distinctively deferential model of
judicial review in order to accommodate the rise of the welfare state – but interestingly, two
decades earlier.126

However, and also like the US Supreme Court, the Norwegian Supreme Court continued
to view itself as the guardian of the constitution. Following the German occupation in 1940
and the prohibition of the judicial review of regime regulations, all the justices resigned their
positions in a joint letter. They stated that it would ‘counter their professional oath not to
review the constitutionality of laws and regulations’, and that in war-time, this would include
reviewing the laws of the occupying power under international law.127

4.3 Modern Norwegian judicial review in a comparative perspective

In the aftermath of the Second World War, judicial review emerged in a wider range of juris-
dictions and with a stronger focus on a broader range of rights. Prominent courts included
the Federal Constitutional Court of West Germany and the Italian Constitutional Court,
while the US Supreme Court dramatically expanded its protection of civil rights in areas
such as abortion, equal access to schooling for ethnic minorities, and protection of religious
minorities.

The German apex court was particularly notable for its jurisprudential innovation and
influence. This has included the proportionality doctrine,128 enforcement of a minimum
essential level for socio-economic rights, and integration of the right to human dignity
throughout its constitutional interpretation. For example, the Court underlined the prin-
ciple of human dignity in striking down legislation permitting life imprisonment: ‘It would
be inconsistent with human dignity perceived in this way if the State were to claim the right
to forcefully strip a human of his freedom without [the human] having at least the possibi-

123. See Lochner v New York, 198 US 45 (1905) (Supreme Court of the United States).
124. Adkins v Children’s Hospital, 261 US 525, 557 (1923) (Supreme Court of the United States).
125. West Coast Hotel v Parrish, 300 US 379 (1937) (Supreme Court of the United States).
126. Holmøyvik & Michalsen (n 2) 348–359.
127. Kierulf (n 3) 110. These statements were reiterated when the war ended and the true Supreme Court reconvened.

For further reading, see Hans Petter Graver, Dommernes krig: den tyske okkupasjonen 1940-1945 og den norske
rettsstaten (Pax forlag 2015).

128. See discussion in the Latvian case below.
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lity to ever regain freedom’.129 It also subsumed human dignity and the directive principle
of the Sozialstaat130 in the 1960s to establish a right to an existenzminimum: the State must
ensure ‘every needy person the material conditions that are indispensable for his or her
physical existence and for a minimum participation in social, cultural and political life’.131

However, not all cases are successful. For example, a minority group of parliamentarians
tried, but failed, to have legislation regarding genetically modified crops held unconstitu-
tional.132 The Court has also diverged from the US Supreme Court significantly on some
issues, for example finding that legislation decriminalising abortion was unconstitutional, in
1975 and 1993, as the respect for human dignity required the criminalisation of unjustified
abortions.133

As the Cold War drew to a close, the third wave of democracy and judicial review of legisla-
tion exploded across the world.134 The reason was partly legal – reformed constitutions pro-
vided stronger powers to courts – but it was primarily political. Individual rights had gained
greater acceptance,135 there were growing demands for courts to restrain parliamentary and
executive excesses,136 and courts found more room to manoeuvre with increasing politi-
cal fragmentation and support from new international court and tribunals.137 The result
was the development of public-interest litigation in South Asia in the 1980s, active Eastern
European courts in the first post-communist decade in the 1990s, a Latin American judicial
revolution from 2000, and the gradual but robust emergence, or re-emergence, of Western
European, Asian and African courts in the last decade. The most innovative and active court
of this period is undoubtedly the Colombian Constitutional Court.138 It has issued structu-
ral orders for the reform of the prison system and the services for 6 million internally dis-
placed persons, recognised same-sex marriage and interpreted the right to immediate relief
for violation of fundamental rights broadly, so that millions of individuals have been secured
rights ranging from habeas corpus to access to HIV medicines. While some local factors
such as armed conflict and political corruption provide one contextual reason for the rise
of the court, the Court has produced a jurisprudence that is widely quoted in the region
and beyond and has become itself a major object of global study by constitutional specialists
– both legal and social scientific.139

129. 45 BVerfGE 187 (1977).
130. ‘Social state’, ‘welfare state’, ‘social welfare state’, ‘enabling state’ – the translations are diverse. See Stylianos-Ioan-

nis Koutnatzis, ‘Social Rights as a Constitutional Compromise: Lessons from Comparative Experience’ (2005) 44
Columbia Journal of Transnational Law 74, 113.

131. Hartz IV, 1 BVL 1/09, 1 BVL 3/09, 1 BVL 4/09 (2010) (Federal Constitutional Court of Germany), II(1)(a) (quota-
tion from the Court’s extended English press release). See generally Claudia Bittner, ‘Human Dignity as a Matter
of Legislative Consistency in an Ideal World: The Fundamental Right to Guarantee a Subsistence Minimum in the
German Federal Constitutional Court’s Judgment of 9 February 2010’ (2011) 12(11) German Law Journal 1942,
1942–1944.

132. See BVerfG, 1 BvF 2/05 of 24 November 2010.
133. See BVerfGE 39, 1 and BVerfGE 88, 203 respectively. However, they permitted parliament the discretion not to

punish abortion in the first trimester and where counselling was provided, which paved the way for the making
of an exception in the German criminal code.

134. Nihal Jayawickrama, The Judicial Application of Human Rights Law: National, Regional and International Jurisp-
rudence (Cambridge University Press 2002).

135. Duncan Kennedy, ‘Three Globalizations of Law and Legal Thought’ in David Trubek & Alvaro Santos (eds), The
New Law and Economic Development (Cambridge University Press 2006) 19, 61.

136. Robert Kagan, Adversarial Legalism: The American Way of Law (Harvard University Press 2001).
137. Ginsburg (n 82).
138. Manuel José Cepeda-Espinosa, ‘Judicial Activism in a Violent Context: The Origin, Role, and Impact of the

Colombian Constitutional Court’ (2004) 3(4) Washington University Global Studies Law Review 529.
139. David Landau, Constitutional Court of Colombia (Oxford University Press 2017); Rodrigo Nunes, ‘Ideational

Origins of Progressive Judicial Activism: The Colombian Constitutional Court and the Right to Health’ (2010)
52(3) Latin American Politics and Society 67.
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However, not all courts have followed this trend. In the Nordic region, for example, while
Finnish courts have been willing to apply a broad range of rights following the constitutional
reform of 2000, Swedish and Danish courts have been more cautious – though it should be
mentioned that the Swedish constitutional reform of 2010 formally allowed a wider scope
for judicial review of legislation, as there is no longer a requirement of a manifest violation.
The Norwegian Supreme Court has trodden a middle road. In 1976, the Supreme Court sig-
nalled a return to a more robust form of judicial review of legislation, especially in cases con-
cerning core civil rights, by a narrow majority in the Kløfta case.140 The Court moved slowly
over the next few decades in enforcing this new approach, with scattered but landmark
decisions on key issues. In the case of Rt-2010-143, the court repealed the government’s tax
assessment of several shipping companies because the transitional regulations leading to a
change in tax regulation was in violation of the constitutional prohibition against retroac-
tive laws.141 While there remains a divide in the Court over its appropriate role, there is a
significant openness to questions of rights. Moreover, in judicial review of administrative
acts under the Human Rights Act, the Supreme Court has arguably been less deferential
than in cases concerning constitutional review of legislation. For example, in the case of Rt-
2015-93, the Court overturned the government’s decision to deport a rejected asylum seeker
due to the rights and interests of her young daughter, who was a Norwegian citizen through
birth.142

The Court was partly pushed in this direction by the European Court of Human Rights.
In 1952, in the first case against Norway, the complaint concerning military service objection
was dismissed by the Strasbourg Court on admissibility grounds, namely that it was mani-
festly ungrounded. After the European Court of Human Rights underwent a decisive shift in
its jurisprudence in the mid-1970s, Norwegian lawyers took notice. Between 1980 and 1992,
they cited Strasbourg jurisprudence in 47 cases before the Norwegian Supreme Court and
submitted approximately 100 cases to European Commission on Human Rights,143 even if
both strategies initially had little impact. In 1992, Knut Rognlien became the first Norwegian
lawyer to win a case in the European Court of Human Rights, which signalled the beginning
of a rise of cases from Norway (with different law firms and sometimes NGOs specialising
in different sorts of cases), and the more active application of the European Convention on
Human Rights by the Norwegian Supreme Court.

Since 1999, which saw the passage of the Human Rights Act144 that incorporated five
international human rights conventions into the Norwegian legal system, international law
has had an increasingly prominent position in Norwegian law. Through section 3 of this
Act, the incorporated human rights have been given ‘semi-constitutional’ protection, as they
will prevail in case of conflict with other Norwegian laws.145 More recently, as part of the
constitutional reform of 2014, the Norwegian Constitution was given a new chapter E with
the headline ‘Human Rights’, formally securing the constitutional rank of a wider selection
of internationally recognised human-rights provisions.

The constitutional reform also formally enshrined judicial review, the courts’ ‘right and
duty’ to review the constitutionality of legislation, administrative decisions and other decisi-

140. Rt-1976-1, Kløfta case (Supreme Court of Norway).
141. See (138) onwards, where the court also cites the Kløfta case.
142. See (54) onwards.
143. Harald Espeli, Hans Eyvind Næss & Harald Rinde, Våpendrager og veiviser: advokatenes historie i Norge (Univer-

sitetsforlaget 2008) 349.
144. Lov om styrking av menneskerettighetenes stilling i norsk rett (menneskerettsloven).
145. Section 3 states that the listed international treaties will prevail over, ‘gå foran’, provisions in other laws.
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ons made by the authorities of the state in the Constitution.146 However, it is important to
note that this provision does not cover the courts’ right to review the legality of administra-
tive decisions. One might argue that the right to this kind of judicial review has been ensh-
rined in the Constitution (perhaps accidentally) after all, when Article 113 is read in light of
Article 89 – but that is not a discussion we will expand on in this article.

Moreover, it is notable that the formal recognition of judicial review powers of the Court
did not involve a broader discussion on alternative forms of judicial review. For example,
in comparable parliamentary democracies, such as Canada, the United Kingdom and New
Zealand, ‘weak forms’ of judicial review have been preferred. One example of weak-form
review is the ‘notwithstanding clause’ in the Canadian Charter of Rights and Freedoms.
Canadian federal and state parliament, by virtue of this provision, can save legislation that
has been found unconstitutional by expressly acknowledging that it is inconsistent with the
Canadian Charter. Thus, the formal and material power of courts is reduced, as the legisla-
tion cannot be overturned for being inconsistent with the Charter, but the parliaments risk
symbolic and political embarrassment by circumventing the Charter.

An example of a ‘weak form’ of judicial review in the Norwegian legal system is the cons-
titutional right of the parliament to obtain the legal opinion of the Supreme Court on points
of law,147 and the associated custom of the right of the executive to demand the same in
regards to bills or other legal matters.148 The resulting statement is regarded as an advisory
opinion, not a legally binding decision, but the option has rarely been used.149 The pro-
vision was unparalleled in many of the constitutions that served otherwise as examples for
the Norwegian constitutional assembly in 1814, such as the Swedish constitution of 1809,
the American constitution of 1787, and the French revolutionary constitutions of the same
era.150

In terms of who can invoke judicial review in Norway, a person who claims to be adversely
affected by a law, regulation or decision may take their case to court, and have the constitu-
tionality of the legislation or the legality of the regulation or decision tried before the court
through ex post judicial review. Thus, as a main rule, judicial review of the constitutionality
of legislation or regulations cannot be demanded on an abstract basis. However, the legisla-
ture has allowed for such review of regulation in exceptional cases, for example where NGOs
wish to try the legality of regulations that will affect their interests.151 Some might then raise
the question of whether this can also be said to apply to judicial review of the constitutiona-
lity of laws, based on the same considerations that led to this change. However, the wording
and preparatory works of Article 89 of the constitution,152 as well as the civil procedure code
Article 1–3,153 would seem to rule out the possibility for this kind of abstract review.

In 2019, the NGO No to the EU (Nei til EU) sued the government on account of the Nor-
wegian accession to the EU agency ACER, contending that the parliament did not abide by
the rules for cession of supremacy. The Attorney General claimed that the lawsuit was inad-
missible, as the claim entailed a request for abstract judicial review of an act of Parliament,
which the abovementioned provisions do not allow. The District Court of Oslo agreed,

146. Grunnloven (n 46) § 89.
147. See Grunnloven (n 46) § 83.
148. See Finn Hiorthøy, ‘Høyesteretts betenkninger’ in Legal Essays: ATribute to Frede Castberg (Universitetsforlaget

1963) 458.
149. Some would say that only seven times are worth mentioning; see Hiorthøy (n 148) 465–466.
150. See Hiorthøy (n 148) 464.
151. See Ot.prp.nr.51 (2004–2005) 142.
152. See Dok.nr.16 (2011–2012) 78.
153. Tvisteloven § 1-3.
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holding that it would ‘break with the tradition of Norwegian constitutional law’154 if the case
was deemed admissible.155

The focus above on individual rights cases in Norway is telling given that judicial review
powers in the country have been most focused on this aspect. While courts can be used as
a weapon in inter-branch tug of wars, as discussed above in relation to Germany and the
UK,156 the same cannot be said in Norway. Examples of the parliament using the traditional
courts to curb the government’s actions (such as the UK prorogation decision) cannot – to
our knowledge – be found. On the contrary, the Norwegian Supreme Court has stated that
it would apply a less intense scrutiny in relation to separation of powers, meaning that par-
liament’s own interpretation of the constitution will be given more weight.157 Nonetheless,
power struggles between the parliament on one side, and the King and his government on
the other, were the basis for the majority of the eight Riksrett cases that took place in the 19th

and early 20th centuries.158 Riksrett, however, is an ad hoc court, and cannot be viewed as
part of the traditional court system.159 The Norwegian courts, including the Supreme Court,
traditionally respect the will of the legislator and the discretion of the executive.160 They have
historically abstained from ‘meddling’ in political questions.161 The exception has become
the rights guaranteed the citizens by parliament through the constitution and international
treaties.

Even so, the Norwegian Supreme Court has been more cautious than many of its counter-
parts in interpreting and applying individuals’ constitutional rights. A good example is the
field of social rights. In the case of Rt-2001-1006, on p. 1015, Justice Stang Lund noted that
when international human rights treaties such as the International Covenant on Civil and
Political Rights (ICCPR) and the International Covenant on Economic, Social and Cultural
Rights (ICESCR) are domesticated without being transformed into a standard statute, the
Court ‘must take a position on whether the actual provisions provide individual rights’ or
instead ‘express an objective or require State parties to meet a required goal or minimum
standard’.162 The provisions in the treaties concerning ‘more traditional human rights’ were
deemed concrete enough to generate individual rights, but he continued by stating that
‘questions can be asked whether immediate application for example arises for specific pro-
visions in the ICESCR’.163

However, in many European courts, the position is different. In Germany, Italy, Portu-
gal, Finland, Hungary and Latvia, these rights have been found justiciable.164 For example,
across the Baltic Sea in Latvia, the Court recognised it had a fundamental duty to ‘determine
whether the scope of the freedom of action exercised by the Saeima (Parliament) conforms

154. In Norwegian: ‘[d]et vil være et brudd med norsk statsrettstradisjon’, see TOSLO-2018-167528 under ‘Nærmere
om prøving av Stortingets samtykkevedtak’.

155. At the time of writing, the NGO has announced their intention to appeal the verdict.
156. See n 101–102.
157. See Rt-1952-1089, Rt-1976-1 and Rt-1996-1415.
158. For more information on the concept of Riksrett, see eg <www.stortinget.no/no/Stortinget-og-demokratiet/His-

torikk/riksrett/> accessed 4 October 2019.
159. It is considered a special tribunal, or særdomstol, see domstolloven § 2 no 5, for which the rules of the traditional

courts do not apply, see domstolloven § 2 (2).
160. See eg Rt-2005-117 (36) and Rt-1995-72 p 77 respectively.
161. Harald Stanghelle, ‘Den “politiske” domstol’, Aftenposten (Oslo, 29 June 2015) <www.aftenposten.no/meninger/

kommentar/i/O2vl/Den-politiske-domstol> accessed 4 October 2019.
162. See Malcolm Langford, ‘The Norwegian welfare state and social rights’ in Toomas Kotkas and Kenneth Veitch

(eds), Social Rights in the Welfare State: Origins and Transformations (Routledge 2017) 35, 50–51.
163. Translations by Malcolm Langford, see n 162.
164. Malcolm Langford, Social Rights Jurisprudence: Emerging Trends in International and Comparative Law (Cam-

bridge University Press 2008).
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to the provisions’ of all treaties incorporated in the constitution, including the ICESCR.165

In 2009, by way of illustration, the Court considered whether a cut to full pensioners by 10
percent, and working pensioners by 70 percent, in the midst of the global economic crisis
constituted a violation of the right to social security in the ICESCR. The Court applied a
proportionality test. It found first that ‘restrictions’ on pensions had a ‘legitimate end’ in
solving ‘financial problems in the social budget’, especially because in a time of a recession,
the State must be granted ‘[r]easonable freedom’ to take swift and concerted action.166

The final result, nonetheless, was otherwise. After inviting and assessing submissions
from 19 different government and non-government actors, the pension cuts were found to
have failed the second and third prongs of a proportionality test. The Court held that neither
the cabinet nor the Parliament had carried out ‘an objective and well-balanced analysis of
the consequences’, nor had they considered ‘less restrictive means for the attainment of the
legitimate end’.167 On the evidence, the Court found that (1) the minimum core of the right
was threatened for poorer pensioners and (2) the different social benefits were highly arbi-
trary. Yet, the court was reflexive in its remedy. It provided the government five years to repay
pensioners, with the poorest pensioners to be prioritised in the process. Although, it should
be noted that the Court also found that working pensioners had legitimate expectations to
an appropriate transitional period. This approach is not uncommon in Norway with a subst-
antial jurisprudence on retroactive legislation that covers social security cutbacks.168

The Norwegian experience of judicial review of legislation has thus bookended its deve-
lopment and maturation. The Norwegian Supreme Court was one of the first to establish
such power, but one of the last to engage in its regular usage. The adoption of the new Nor-
wegian bill of rights in 2014 has spurred a rise in cases citing human rights, and interpreta-
tions made by the UN Committee of the Child and the UN Committee on Human Rights
have been given substantial weight.169 However, the future direction of the court concer-
ning social rights challenges to legislation remains unclear. For example, in a recent case
concerning the right to work in the constitution and ICESCR, the District Court of Oslo
ignored the relevant jurisprudence of the UN Committee on Economic, Social and Cultural
Rights.170

165. Disbursement Law Case, Case No 2009-43-01 (Constitutional Court of Latvia), para 20.
166. Ibid, para 27.2.
167. Ibid, para 30.2.2.
168. In 1996, the Supreme Court found such social security cuts justiciable under Article 97 on retroactive legislation.

The Court applied a proportionality test, though skewed in favour of the parliament, so that only manifestly unre-
asonable cuts would be unconstitutional. See Benedikte Høgberg, Forbud mot tilbakevirkende lover (Universitets-
forlaget 2010); Eirik Holmøyvik, ‘Prøvingsrett og tilbakeverknadsforbod: Borthen-dommen i Rt. 1996 s. 1415 og
rettsutviklinga’ in Magnus Matningsdal, Jens Edvin A. Skoghøy, Toril M. Øie (eds), Rettsavklaring og rettsutvik-
ling: festskrift til Tore Schei på 70-årsdagen 19 februar 2016 (Universitetsforlaget 2016) 210.

169. See: Geir Ulfstein, ’Høyesteretts anvendelse av traktatorganers tolkningspraksis’ (2016) Lov og rett 395; Randi
Sigurdsen, ’Den rettskildemessige betydningen av Barnekomiteens generelle kommentarer’ (2014) 1 Retfærd 43.

170. Case No 19-059563MED-OTIR/08. The case concerning a challenge by Arne Viste to the prohibition of employ-
ment of undocumented migrants. See Rick Noack, ‘A Norwegian man was thrilled to be on trial for employing
undocumented migrants. Now, he’s been found guilty’, Washington Post (Washington, 17 October 2019) <www.
washingtonpost.com/world/europe/a-norwegian-man-is-on-trial-for-employing-undocumented-migrants-hes-
thrilled/2019/10/16/e52b76d0-ec61-11e9-9c6d-436a0df4f31d_story.html> accessed 29 October 2019.
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5. Constitutional amendment
5.1 Replacement versus amendment

Finally, we turn to the amendment of constitutions. This process should be distinguished
from replacing constitutions, which is surprisingly common. Since 1789, there have been
an estimated 742 new national constitutions171 and the average life span of a constitution is
only 19 years. Revolutions and coups are common reasons. The first French constitution was
implemented in 1791, after the monarchy was overthrown, instituting a new social order.
The revolutions morphed and new constitutions were created in 1793, 1795 and 1799, and
after Napoleon Bonaparte rose to power, two more saw the light of day in 1804 and 1814.172

The island of Hispaniola, home to the Dominican Republic and Haiti, holds the record,
accounting for nearly 7 percent of the world’s constitutions.

Figure 3: Comparing the Norwegian and US Constitutions – Amendments173

In this respect, Norway’s constitution is unique for its survival.174 It has not been replaced,
but it has been amended – and frequently so. Unlike the US constitution, the Norwegian
constitution is no exception to the general pattern of frequent amendment: see Figure 3.
Holmøyvik has calculated that there have been 318 substantial amendments or new provisi-
ons between 1814 and 2018.175 While core elements like basic human rights, popular sove-
reignty and the separation of powers have stood the test of time, other provisions have not.
This is not dissimilar to many Western European countries, where amendment is relatively
common.176 However, it is important to note that one of the reasons for the many amend-
ments to the Norwegian constitution is the detailed regulation of the electoral system: each

171. Tom Ginsburg, James Melton & Zachary Elkins, The Endurance of National Constitutions (Cambridge University
Press 2009).

172. Dag Michalsen, Rett: En internasjonal historie (Pax forlag 2011) 289.
173. Source: Tom Ginsburg (n 6), 231.
174. Ginsburg, Melton & Elkins (n 171) 2.
175. Eirik Holmøyvik, ‘Kommentar til § 121’ in Ola Mestad and Dag Michalsen (eds), Grunnloven Historisk kommen-

tarutgave (Universitetsforlaget 2020) (forthcoming).
176. Ibid. See also the graphical overview of all constitutional amendments in all countries available at <https://com-

parativeconstitutionsproject.org/chronology/> accessed 14 September 2019.
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time a change in the number of representatives, electoral districts etc. is desirable, there must
be a corresponding constitutional amendment.

It is worth noting that it is not always easy to distinguish between amendment and revi-
sion/replacement.177 An amendment is commonly understood as the correction or imp-
rovement of the existing provisions ‘in light of new information, evolving experiences or
political understandings’.178 However, in some cases the changes are so comprehensive that
they might more accurately be described as a constitutional revision, entailing a change in
the basic procedural or substantive framework for the process of democratic self-govern-
ment.179 Moreover, which category a desired change falls into might influence the formal
requirements that need to be met to make the change. Moreover, constitutions may change
simply, and subtly, through judicial, executive and parliamentary interpretation.180 In the
Norwegian tradition, the constitution is interpreted in light of social developments.181 Thus,
while section 12 of the constitution stipulates that the King in counsel chooses his cabinet,
in practice the Prime Minister chooses and the King formally appoints.182

5.2 Process for amendment

In comparing jurisdictions, we can ask how can constitutions be amended, by whom and on
what grounds? There are several ways to formally amend a constitution,183 and we will look
at the three principal models: (1) a parliamentary vote; (2) citizen-initiated referendum; and
(3) institution-initiated referendum. Requirements can also vary. A quorum or minimum
number of parliamentarians or citizens might be required for a vote to occur. A threshold
might exist for the actual vote: for example, a simple majority or supermajority (eg two-
thirds) in parliament, or a majority in a set number of states in a federal system. There may
also be restrictions on which parts of the constitution can be amended, for example through
so-called eternity clauses, of which the Norwegian spirit and principles in Article 121 is an
(atypical) example.

Across countries, these specific and technical requirements vary significantly, and which is
chosen exerts great influence on the likelihood of success. Moreover, as with judicial review,
the underlying debate on the virtues of different amendments affects local design choices.
Direct forms of constitutional amendment such as a referendum may have greater demo-
cratic legitimacy but they provide less room for more nuanced decisions, as can occur in
a parliamentary model of amendment. Moreover, low thresholds for making and securing
proposed constitutional amendments enhances contemporary democratic participation but
may come at the expense of the rights of different minority interests or stable government.
This normative debate take on a particular importance since constitutional amendment
is commonly understood as part of foundational constituent power (pouvoir constituant)
rather than constitutive power (pouvoirs constitués) - to follow the French revolutionary

177. Rosalind Dixon, ‘Constitutional amendment rules: a comparative perspective’ in Tom Ginsburg & Rosalind
Dixon (eds), Comparative Constitutional Law (Edward Elgar Publishing 2011) 96.

178. Ibid.
179. Ibid 97.
180. Ibid 96.
181. Høgberg (n 60) 20.
182. Ibid.
183. See Dixon (n 177).
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Abbé Sieyès: Constitutional amendment is distinct from ordinary legislation and draws on
the constituent power, residing in the people as a collective unit, rather than the parliament
as a representative (the constituted power).

In a representative democracy, the people elect representatives to make decisions on their
behalf through their work in parliament. In some states, this will include amending the con-
stitution. Constitutional amendment through a parliamentary vote is the Norwegian app-
roach, and the process is as follows:184 A bill containing the change must be put before
parliament and publicly announced in the first three years of the four-year parliamentary
period. Then, in the first three years in the next parliamentary period, the bill is voted over,
and must pass with a supermajority (two-thirds). There are few substantive requirements.
The only real restriction is that the amendment cannot contradict the principles embodied
in the constitution or alter the spirit of the constitution.185 This relatively simple process,
neither with many requirements nor the particular involvement of many ‘veto players’,
makes amendment more likely.

The US model of parliamentary voting, however, is far more complicated. The constitu-
tion provides that an amendment may be approved either by Congress, with a two-thirds
majority vote in both the House of Representatives and the Senate, or by a constitutional
convention called for by two-thirds of the State legislatures. None of the 27 amendments
to the constitution have been approved by constitutional convention. Prominent examp-
les of successful amendments include free speech (1791), the right to bear arms (1791),
equal protection (1868), women’s right to vote (1920) and presidential succession in case
of severe disability (1967). However, many proposals have never been ratified by the states.
For example, in 1926 an amendment was proposed granting Congress the power to regulate
child labour. This amendment is still outstanding, having been ratified by only 28 states, the
last in 1937.

An alternative model involves direct and proactive public participation. Through a citi-
zen-initiated referendum, citizens are empowered to initiate a constitutional amendment.186

In Switzerland, this is a constitutional right. Article 139 of the Swiss constitution stipulates
that a proposed partial revision signed by 100,000 citizens entitled to vote – a popular ini-
tiative – shall be submitted to the vote of the people and the Cantons. In 2009, this resul-
ted in a national ban on minarets on mosques after a proposal to insert a single sentence
banning the construction of them in the constitutional provision guaranteeing freedom of
religion was made.187 Article 138 gives the same right, but for a proposition of total revision
of the Federal Constitution, meaning that in principle, the whole constitutional structure
of Switzerland could become completely remade after one vote. In this instance, the right
to amendment by plebiscite represents a strong or dramatic culmination of the principle of
popular sovereignty.

The third approach falls in the middle. The legislature or parliament holds a referendum,
in which the people are asked to vote on a proposed change, for example a specific issue

184. See Grunnloven (n 46) § 121. For the English translation, see Article 121 in ‘The Constitution of the Kingdom of
Norway’ (n 44).

185. See Eivind Smith, ‘Old and protected? On the “supra-constitutional” clause of the Constitution of Norway’ (2012)
44(3) Israel Law Review 369. In addition, the Government (the King with the consent of the cabinet; see § 31) can
veto legislation (see § 78) and thereby stop or delay it, depending on the determination of the parliament (see
§ 79). However, it is a power fallen out of use for more than 100 years and is thus quite irrelevant. There is no
provision for royal veto-power regarding constitutional amendments.

186. Dixon (n 177) 98.
187. See Nick Cumming-Bruce and Steven Erlanger, ‘Swiss Ban Building of Minarets on Mosques’, New York Times

(29 November 2009) <www.nytimes.com/2009/11/30/world/europe/30swiss.html> accessed 3 December 2019.
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or a policy.188 The referendum may be mandatory or advisory in nature. An example of an
advisory referendum is the Brexit referendum. UK citizens voted on whether or not the UK
should leave the EU, which was later determined to be a constitutional question. The refe-
rendum may also be mandatory in nature. In the 2015 same-sex marriage referendum in
Ireland, the result was mandatory (see Article 47 of the constitution). With a 62.07 per cent
‘yes’ vote, parliament passed a bill to legislate the result, although it only came into effect
after a legal challenge in the courts proved unsuccessful.

In Norway, a referendum is considered to be advisory, as there are no constitutional provi-
sions concerning it. There have been several proposals to include such a provision, but none
have been passed. In the 19th century, there were four referendums held on constitutional
questions, starting with two referendums in 1905 concerning whether or not Norway should
dissolve the union with Sweden and whether or not the country should have the Danish
Prince Carl as King.189 In later years, two referendums on membership in the EU have been
held: both times a narrow majority voted against. Some scholars argue that an EU members-
hip would require a constitutional amendment, as a degree of sovereignty would need to be
ceded to the EU, but this claim is disputed.190 The first time a question on EU membership
was posed to the people, in 1972, the sitting Prime Minister resigned his post because the
people did not follow the government’s advice – much like former Prime Minister David
Cameron did after the British people voted to leave the EU.

Some countries have a mixed approach. In Denmark, the constitution requires a new
election to be held if the government wishes to further a proposal for a constitutional pro-
vision that has been approved by the parliament.191 If the proposal is then passed unaltered
during the next parliamentary period, it will be put to the people in a referendum. For the
proposal to become constitutional law, at least 40 per cent of the electorate must vote in its
favour. This may be the reason why the Danish constitution of 1953 has not been amended.
The process for constitutional change is similar in France, involving a combination of a par-
liamentary vote and referenda, as is laid out in Article 89 of the constitution: the President
initiates constitutional revisions on a proposal by the Prime Minister or a Member of Parlia-
ment, and the final proposal must be passed in both houses with identical terms. When these
parliamentary requirements have been met, the proposed revision must finally be approved
by the people through a referendum, or by the two chambers of parliament meeting as Con-
gress with a three-fifths majority.

Moreover, there are informal ways to change the practice of a constitution. The first is
through parliamentary custom. It is important to note though that there is a significant dif-
ference between parliamentary custom as non-binding constitutional conventions, like the
relatively recently abandoned British convention of men having to wear a tie in the House of

188. Laurence Morel, ‘Referendum’ in Michel Rosenfeld and András Sajó (eds), The Oxford Handbook of Comparative
Constitutional Law (Oxford University Press 2012) 501, 502.

189. See eg Tore Nordby, I politikkens sentrum: variasjoner i Stortingets makt 1814-2004 (Universitetsforlaget 2004);
Eirik Holmøyvik, ‘Reform av grunnlovprosedyren’ (2018) 1 Kritisk juss 5. Note that had the Norwegian people
rejected the idea of a new king, and the government decided to abide by this decision, the Norwegian constitution
would have had to undergo substantial changes. Thus, it was a constitutional question in practice. Interestingly,
women did not have the right to vote in 1905, but Norwegian suffragettes mobilised almost as many signatures
for leaving the union as there were men voting the same way. One might wonder whether this alternative kind
of popular initiative influenced the decision to give women a limited right to vote in Parliamentary elections in
1907, and the full right to vote in 1913. However, for an analysis of the many factors behind the move to univer-
sal suffrage, see Eirinn Larsen and Lars Øksendal, ‘De glemte kvinnevalgene’ (2013) 92 Historisk Tidsskrift 563.

190. See Arnulf Tverberg, ‘Staten – herre i eget hus? Grunnloven og verden rundt oss’ (Lovdata 2014) <https://lovdata.
no/artikkel/staten__herre_i_eget_hus_grunnloven_og_verden_rundt_oss/1505> accessed 1 October 2019.

191. See Danmarks Riges Grundlov nr 169 af 5 juni 1953 § 88.
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Commons,192 and the Norwegian understanding of parliamentary custom as legally binding
customary law of constitutional rank,193 which can only be amended through the rules of
Article 121 of the constitution. Both the emergence of parliamentarism, including the duty
to step down after a vote of no confidence, and the acceptance of judicial review in Norway,
can be said to be examples of the latter.194

Constitutional changes can also be wrought by judicial interpretation.195 The previously
mentioned case of Marbury v Madison,196 where the US Supreme Court held that it had a
judicial review jurisdiction over the acts of Congress, as well as the similar Wedel Jarlsberg
judgment,197 are good examples of this. However, one reason for the sometimes more acti-
vist Supreme Court in the United States is that the US constitution is virtually impossible to
change, because of the threshold requirements. The only realistic forum for constitutional
change is the Court.

Sometimes formal constitutional change and judicial interpretation work in tandem.198

One example of this is when the US Supreme Court formally overruled Dred Scott v
Sanford,199 in which the court had previously held that the rights and privileges conferred
upon US citizens by the constitution did not apply to people of colour, in the so-called
Slaughter-House cases,200 following a change in the Fourteenth Amendment. To this day, the
first sentence of the first clause reads: ‘All persons born or naturalized in the United States,
... are citizens of the United States and of the State wherein they reside’.201 In the Slaughter-
House cases, the Supreme Court held that this included people of colour, and thus that they
enjoyed the same rights and privileges as other citizens.

Finally, it should be noted that some constitutions provide the express possibility for judi-
cial review of a constitutional amendment, mostly on procedural grounds, but sometimes
on substantive grounds. In the Turkish, Chilean and Romanian constitutions, constitutional
courts are explicitly empowered to review constitutional amendments, while in India this is
prohibited. In Italy, the Court has excluded constitutional laws from being subject to abroga-
tive referendums, as well as standards that would render parts of the constitution ineffective
if they were to be repealed.202

6. Conclusion
Comparing constitutions is challenging. They may have different purposes, whether subst-
antial or symbolic, and evolve in different ways in response to national conditions. However,
countries attempt to solve the same general problems – such as who will legislate, govern
and judge – and are susceptible to prevailing transnational and global influences. This intro-
ductory article seeks to shed light on Norway’s place in the global constitutional jungle.

192. Maev Kennedy, ‘MPs don’t need to wear ties in House of Commons, says Speaker’, The Guardian (London, 29
June 2017) <www.theguardian.com/politics/2017/jun/29/mps-ties-house-of-commons-says-speaker-john-ber-
cow> accessed 16 October 2019.

193. In Norwegian: konstitusjonell sedvanerett. See Rasch (n 45) 89.
194. See Rasch (n 45) 37; Høgberg (n 60) 79; Smith (n 33) 125; Andenæs & Fliflet (n 35) 99 and 242.
195. Dawn Oliver and Carlo Fusaro, How Constitutions Change: A Comparative Study (Hart Publishing 2011) 4.
196. See n 78.
197. Rt-1866-823.
198. Dixon (n 177) 98–99.
199. See n 114.
200. 83 US (16 Wall) 36 (1873).
201. The full Constitution of the United States and its amendments can be found at <https://constitutionus.com/>.
202. Morel (n 188) 525–526.
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Having one of the oldest surviving constitutions, it has been deeply influenced by national
conditions and historical moments. Its strong entrenchment of parliamentary sovereignty
through constitutional amendment by parliamentary vote, and pragmatic embrace of nega-
tive parliamentarism, puts it in a special class of constitutions. However, through practice
and amendment, the constitution has increasingly resembled other constitutions throug-
hout the world, with a move to unicameralism and judicial review of a broad range of rights.
The formal Norwegian constitution may appear as an ‘old castle’, but its practice is not neces-
sarily so far from a ‘stylish modern opera house’.

The authors would like to thank the peer reviewer, Inger Johanne Sand, Eivind Smith and
Benedikte Høgberg for comments on an earlier version and Stian Øby Johansen and Vibeke
Blaker Strand for comments on a draft structure.
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