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1 Introduction
1.1 The theme and the motivation of the thesis

In May 2013, spokesperson Rene Abandi of the Mouvement du 23-Mars (M23) guerrilla in
the Democratic Republic of Congo (hereafter Congo) said “It’s a very complicated situation
for us. Blue helmets come with an offensive mandate while others are deployed on the same
areas with a peacekeeper’s mandate. They have really to separate areas so that we can make
the distinction”.> The distinction Mr Abandi is referring to here is the principle of distinction
in international humanitarian law (IHL). The principle of distinction is one of the most fun-
damental guiding principles of international humanitarian law. In short, it holds that the par-
ties of an armed conflict must distinguish between civilians and those who fight, and that at-
tacks must only be directed at fighters®, not civilians.®> Mr Abandi’s comment highlights a
recurring problem in a growing number of peacekeeping operations, where some United Na-
tions (UN) peacekeepers are peacekeepers in the more traditional sense, whereas others are
engaged in hostile acts against rebel groups. This makes it problematic to distinguish the for-
mer from the latter.

The goal of this thesis is to look at how the principle of distinction in international humanitar-
ian law applies to UN peacekeepers. The focus will be on how the current UN approach to
this might not be sufficient in situations where the UN peacekeeper’s mandate is to target a
specific group. It will do so by focusing on the UN peacekeeping mission in the Congo, where
the Force Intervention Brigade (FIB) has been mandated to target M23 guerrillas and other
non-sate armed groups. The situation in the Congo has shone light on the legal dilemmas that
arise when peacekeepers engage in offensive operations.

This introductory chapter will briefly discuss the method applied before it lays out the struc-
ture of the thesis.

1.2 Method
This thesis comprises of a desk top study employing doctrinal methodology. In researching
the thesis, recourse has been to treaties, customary law, judicial decisions and academic litera-
ture.*

Las quoted in IRIN News (2013)
2 This thesis will use the term «fighter» to describe someone that is not an civilian under IHL.

*Additional Protocol | to the Geneva Conventions (hereafter AP 1) art. 48, art. 51 (2), art. 52 (2), AP Il art 13 (2),
ICRC Customary IHL Database (hereafter CIHL Study), rule 1

* Statute for the International Court of Justice (hereafter the 1CJ Statute) art. 38(1)



1.2.1 Treaties

Treaties are written agreements between states that are governed by international law.® IHL is
one of the most codified areas of international law,® and most central are the Geneva Conven-
tions and it two Additional Protocols. These treaties set out the main rules for armed conflict
and are therefore relevant for this thesis.

While the Geneva Conventions regulate armed conflict in general there are number of treaties
that regulate more specific parts of armed conflict in detail, for example the 1994 Convention
on the Safety and Security of UN and Associated Personnel (hereafter the Safety
Convention).” Treaty provisions referred to in this thesis have been interpreted in accordance
with Article 31 of the Vienna Convention on the Law of Treaties (VCLT), namely according
to their ordinary meaning, in their context and in the light of their object and purpose.

1.2.2 Customary law

Customary international law is often not systematized, and it can be difficult to know for cer-
tain if a rule is customary since it demands detailed knowledge of state practice and the be-
lieves that follow their practice. In this thesis, references are made to the International com-
mittee of the Red Cross Customary International Humanitarian Law study (hereafter CIHL
Study). The ten years long study resulted in the list of 161 rules where all are applicable to
international armed conflicts (IAC) and 140 to non-international armed conflicts (NIAC), and
additional eight arguable applicable to non-international conflicts. The outcome is a result of a
large scale consultation process where the International Commission of the Red Cross (here-
after the ICRC) Legal Division consulted with over a 100 legal experts.®

The CIHL Study has been criticized for looking too much at statements that could be an ex-
pression of policy rather than at whether the state saw that obligation as binding legally.’
Nevertheless, there is little doubt that many of the rules the study resulted in are uncontrover-
sial, as for example the principle of distinction.'°

1.2.3 Judicial decisions
The thesis also relies on judicial rulings. A ruling from an international court can tell us some-
thing about the state of the law on a specific question. Even though article 59 of the ICJ Stat-

> Crawford and Pert (2015) p. 36
® Crawford and Pert (2015) p. 37
" The Saftey Convention, art. 7

& Kellenberger (2005) p. xi

® Crawford and Pert (2015) p. 39
% 1bid. (2015) p. 39



utes do state the court’s ruling is only binding on the parties in that particular case, courts do
use previous decision to distinguish the cases before them. This does ensure both predictabil-
ity and consistency in a legal system. As subsidiary sources of law, judicial decisions can
have some influence, particularly when there are repeated decisions on a particular matter.

1.2.4 The use of published scholars

Academic writing is useful to structure and focus international law, as well as to stimulate
thought about the value and purposes of international law. Further it can point to weaknesses
of the system and discuss how the law best can be developed.** Since the central concern of
international humanitarian law is to balance humanity with military necessity, | have attempt-
ed to use writing both from writers with a humanitarian background as well as writers that
have a military background to highlight different aspects of and intentions of international
humanitarian law.

1.2.5 UN Security Council resolutions and other UN documents

Even though UN General Assembly resolutions and UN Security Council resolutions are not
formal sources of international law there seem to be consensus that can be expression of opin-
io juris.*?

In this thesis mandates given through UN Security Council resolutions are central, but not as
sources of international law. These mandates, as well as other UN documents such as reports
and press releases, are useful sources for several reasons. Firstly, they establish the purpose,
as well as the duties and privileges of UN peacekeeping missions. Secondly, they give insight
into the background and justifications for such peacekeeping mission. And thirdly, they might
throw light on the internal discussions in the UN regarding the issues at stake.

However, when using the UN documents one have to keeping in mind that they do portray the
world as it looks from the UN headquarter, and one should therefore be precarious before one
accepts their arguments..

1.3 Scope and structure of the thesis
Using the FIB in Congo as a case study this thesis will look at the status of UN peacekeepers
in IHL. When and how do UN peacekeeping missions and their personnel lose protection and
become legal targets?

1 Shaw (2003) p. 106
12 See for example Lowe (2007) p. 90-97 and Thirlway (2014) p. 113-114



The thesis will start by swiftly drawing up the context the thesis is set in, namely the princi-
ples of peacekeeping and how peacekeeping missions are defined and how they have change
over time. In chapter 2 it will also look at how the UN standpoint on how IHL applies to their
peacekeepers has evolved over timer. The third chapter will outline the history of UN peace-
keeping in Congo and focus especially on MONUSCO and the FIB. Then it turns to discuss
the law as it applies to peacekeepers in Chapter 4, by first looking at the principle of distinc-
tion and then discussing how UN peacekeepers can lose protection. Before concluding the
thesis looks at which consequences this will have for the peacekeepers that are members of
the FIB and UN Stabilization Mission in the Congo (MONUSCO).



2 United Nations Peacekeeping and International Humanitarian

Law
2.1 UN peacekeeping
The UN was formed in 1945, with the underlying idea that the organisation would be used as
a peaceful means to solve international disputes. The UN Charter does not provide for peace
keeping directly,™® however the Charter does provide for that the member states to make
armed forces available to the organization for the purpose of maintaining international peace
and security.* From an early stage it became clear that some sort of force was needed to keep
the peace in the world. Consequently, UN methods of peacekeeping evolved organically over
time.

This section will first discuss the three guiding principles of UN peacekeeping, before it looks
at how UN peacekeeping has changed over time.

2.1.1 The principles of peace keeping

In the United Nations Peacekeeping Operations: Principle and Guidelines™ (hereafter the
Capstone Doctrine) the UN Department of Peacekeeping Operations (DPKO) outlines the
guiding principles that underlie UN peacekeeping operations. The first principle is consent of
the parties. The parties must be part of a political process and accept the mission’s mandate.
This consent ensures that the mission is free to carry out its mandate, and prevents the UN
from becoming a party to the conflict. Impartiality is the second principle. The UN should be
impartial when dealing with the parties. This does not mean that the mission should be neutral
when it comes to executing the mandate, nor should it be taken to mean inaction. The third
principle is the non-use of force except in self-defence and defence of the mandate. The latter
part of this principle implies that the UN can respond forcefully to elements that attempt to
undermine the political process or are a threat to the civilian population, as long as the man-
date tasks the peacekeepers with doing so.

The UN sees these principles as related and mutually reinforcing. Despite the fact that UN
peacekeeping operations have developed significantly since the 1950’s, the UN DPKO argues
that the three traditional principles still apply.*® However, as this thesis will show, the man-
date that established the FIB as a part of MOUSCO is in contrast to all three of these princi-
ples.

3Sloan (2014) p. 677

Y UN Charter art. 43

> UN (2008) especially pp. 31-35
8 UN (2008) p. 31



2.1.2 Defining UN peacekeeping operations

Different kinds of UN peacekeeping operations have been created over the decades. In 1990,
the UN defined peacekeeping as missions “involving military personnel, but without en-
forcement powers, undertaken by the United Nations to help maintain or restore international
peace and security in areas of conflict”.*” This notion of peacekeeping builds directly on the
three principles of peacekeeping outlined above. The peacekeepers are not a party to the con-
flict. It is the consent of the parties to the conflict that makes it possible for the peacekeepers
to fulfil their mandate without substantial military capabilities.’® These mandates are often
referred to as Chapter VI mandates, where the emphasis is on the consensus of the parties.™
Such peacekeeping missions are often referred to as first generation peacekeeping missions
and include such missions as the UN Military Observer Group in India and Pakistan (UN-
MOGIP) deployed to Kashmir in 1949 and the UN Truce Supervision Organization (UNTSO)
deployed to the Middle East in 1948.%° Both missions are still running today.

With the end of the Cold War, the UN Security Council was willing and able to step up its
peacekeeping activities. So-called second generation peacekeeping missions had wider goals
than in the Cold War period. The missions had more complex political and social goals. Civil-
ian experts and police forces were often an important part of the mission.?* There was a shift
from peacekeeping to peace building.”? These types of missions adhered to the three funda-
mental principles of peacekeeping and often had state building as their ultimate goal.>® Exam-
ples of such missions are the UN Protection Force (UNPROFOR) in former Yugoslavia and
the UN transitional Administration in East Timor (UNTAET).*

Third generation peacekeeping is often referred to as peace enforcement. In such missions
there was no peace to keep, rather the peacekeepers had to enforce a peace deal by the threat
of military force. Often these missions started as second generation peacekeeping missions,
but as the situation on the ground developed the mission adopted its behaviour. This process
is often referred to as “mission creep”. Peace operations mandates under Chapter VII that are

mandated to use “all necessary means” or similar language, are normally seen as being peace

" UN (1990a) p. 4

'8 Findlay (2002) p. 4
19 Ibid. p. 8

2 Ipid. p. 5

21 White (2011) pp. 8-9
2 |bid. p. 2

% Findlay (2002) p. 5
2 Ibid. p. 6



enforcement missions.”® Examples of such missions are the United Nations Assistance Mis-
sion in Somalia (UNSOM) I and Il and Unified Task Force (UNITAF) mission in Somalia
from 1992 to 1995.%° Impartiality is no longer neutrality, but partiality in carrying out the
mandate.?’

Even though it might be a helpful to divide peace operations in to generations that follow a
chronological order, this terminology should be used with caution, as they do overlap and
there are no clear distinctions, but rather fluid changes.?® For example, the UN Operation in
the Congo (ONUC) which took place in the early 1960°s, was mandated to use offensive force
by the Security Council and as such can best be classified as a third generation mission, de-
spite the fact that it took place during the Cold War.?® However, the generational approach to
peacekeeping is useful in that it shows how the three fundamental principles of peacekeeping
have evolved, and how changes have occurred in response to failures in the past.

Another term that often is used when conceptualizing peacekeeping is ‘robust peacekeeping’.
The UN defines robust peacekeeping as “a technique designed to preserve the peace, however
fragmented, where fighting has been halted, and to assist in implementing agreements
achieved by the peacemaker.*® Robust peacekeeping was first outlined in the Brahimi Report
which particularly focused on the use of force in defense of the mandate.®" In cases of robust
peacekeeping, the use of force at a tactical level is authorized by the UN Security Council and
agreed to by the host nation and/or the main parties to the conflict.** While in peace enforce-
ment situations the use for force is at the strategic level, in robust peacekeeping operations the
use of force is “limited in time and space, and aimed at countering or containing specific

spoilers”.33

Mandates that establish peacekeeping missions in areas where there is no peace to keep and
where the focus is on forceful protection of civilians and maybe even neutralizing specific
groups, often have ‘stabilization’ in the name. These peacekeeping missions with peace en-
forcement mandates are often referred to as stabilization missions.** Examples of such mis-

% White (2011) pp. 4-5

%8 Bellamy and Williams (2010) pp. 223-226
2T White (2011) p. 16-17

% Sloan (2014), 675

 Ibid.

% UN (2008) p. 18

%! Braga (2018) p. 69

%2 UN (2008) pp. 34-35

¥ DPKO and DFS (2010) p. 3

 Andersen (2018) p. 352



sions are the UN Stabilization Mission in the Congo and UN Multidimensional Integrated
Stabilization Mission in Mali (MINUSMA).* Some has argued that these kinds of mandates
might have implications for the UNs role as an impartial peace negotiator.*

2.2 The evolution of the UN’s standpoint
Originally, the UN was reluctant to accept that UN peacekeepers are bound by IHL.>" Firstly,
the UN is not a signatory to the Geneva Conventions. Nor can it be, as the term “high Con-
tracting Parties” refers to states.®® In addition, there are some duties under the Geneva Con-
ventions that the UN cannot comply with, simply because the organization is not a state and
therefore does not have territory or a standing army.>®

Secondly, Common Atrticle 1 to the four Geneva Conventions refers to the “parties to the con-
flict”. The UN does not view its forces as parties to the conflict, but rather as a neutral force
that are there with the consent of the parties.*° In addition, Common Avrticle 1 of the Geneva
Conventions establishes a duty upon the signatory states to ensure respect for the Conven-
tions. It can be argued that this obligation can only be fulfilled by states that have a regular
army that can be trained in IHL. As an example, Norway fulfils this obligation in part by
training all military personnel in IHL. Since the UN does not have military personnel it cannot
do the same.

However, this does not imply that the UN as an international organization is unable to hold
obligations under international law. In the Reparation Advisory Opinion the ICJ stated that the
UN is a subject of international law and capable of possessing international rights and du-
ties.** Such rights and duties can be established by treaty law, or through customary law.
From this it follows that as long as the UN is engaged in armed conflict “to achieve its goals
and carry out its functions” the laws that apply to such situations also apply to the UN.*2 UN
peacekeeping missions are normally established by the UN Security Council as a subsidiary
organ under the UN* and can as such hold rights and obligations under international law.

% Karlsrud (2018) pp. 86-92

% See among others Karlsrud (2015)

¥ Odello and Piotrowicz (2011a) p. 31

* Tittemore (1997) p. 96

% See for example GC | art 49, GC Il art 50, GC 11 art 129
“% Saura (2006) p. 495

*! Reparation Case (1949) p. 174

%2 Sams (2011) p. 53

% |bid. p. 58



The ICRC has long been preoccupied with the relationship between UN peacekeepers and
IHL. In the 1960s* and 1970s,* the ICRC emphasised the responsibility of Troop Contrib-
uting Countries (TCCs) to ensure that their troops complied with IHL. More recently, the fo-
cus of the ICRC has been that the principles of IHL that are customary law are binding on all
armed forces in armed conflicts, regardless of the status of the parties or the nature of the con-
flict.*® Thus, IHL can also apply to UN peacekeepers. The UN’s starting point has been that
the UN peacekeepers should respect the principles and spirits of IHL, but that the UN is not
party to the conflict*’. This is expressed among other places in the Model Agreement between
the United Nations and member states contributing personnel and equipment to United Na-
tions peacekeeping operations from 1991.%

The UN has attempted to meet the ICRC criticism in different ways. As early as in 1963 in the
Regulation for the United Nations Force in the Congo the UN headquarters wrote to The
United Nations Force in the Congo (OUNC) “the force shall observe the principles and spirit
of the general international Conventions applicable to the conduct of military personnel”.* In
1978, the UN formally acknowledged its duty to comply with the principles and spirit of in-
ternational humanitarian law in a letter to the ICRC.> In 1993, for the first time, the UN in-
cluded in the Agreement for Status of the United Nations Assistance Mission for Rwanda that
the mission would be conducted with respect for the principles and spirits of the general IHL
conventions.®® Quite soon it became apparent that the “principle and spirit” clause rather
served to confuse the matter than to clarify it. It was too abstract to serve as any guidance in
practical situations.>> Opinions vary greatly as to which concrete rules belong to the ‘princi-
ple and spirit’ of international humanitarian law. For example, during the negotiations that
resulted in the UN secretary-General’s Bulletin, Marco Sassoli suggested to the UN interlocu-
tors that they include the rule that obliges all parties to a conflict to collect and care for the

* See for example Memorandum entitled " Application and dissemination of the Geneva Conventions " of 10
November 1961, addressed to the States party to the Geneva Conventions and Members of the UN and
Resolution XXV "Application of the Geneva Conventions by the United Nations Emergency Force ", adopt-
ed by the 20th International Conference of the Red Cross (Vienna, 1965) as quoted by Palwankar (1993)

* Letter from the President of the ICRC to the UN Secretary-General dated 10 April 1978 as quoted by Pal-
wankar (1993)

% Statement by the ICRC at the 47th Session of the General Assembly on 13 Nov. 1992, as quoted by Palwankar
(1993)

" Murphy (2003) p.154

“UN (1990b)

*9 Secretary-General's Bulletin (1963) p.17
%0 See fn. 19 and 159

*! Commonly understood to be the four Geneva Conventions, including the two Additional Protocols from 1977
and the Hague Convention on the Protection of Cultural Property

*2 Shraga (2000) p. 406

10



wounded and sick no matter which side they belong to,%® but this was rejected because, ac-
cording to the UN, a UN field mission will only have limited medical resources and has to
prioritize its own personnel.>® Taking into account that it was the lack of care for the wound-
ed during and after the battle of Solferino in June 1859 that lead Henry Duant to start the
work that lead to the founding of the ICRC and the Geneva Conventions, this standpoint is
somewhat unexpected. In the end, a provision to care for the wounded and sick was included
in the UN Security-General’s Bulletin that regulates the application of international humani-
tarian law to UN peacekeepers.>

In 1994, the UN Office of Legal Affairs issued a statement that specified that UN peacekeep-
ers are bound by their mandate and are not legally obliged to follow the Geneva Conven-
tions.”® The statement was a response to a UN staff officer in UNPROFOR that had written a
memorandum to his superiors (and been heard) arguing that the UN peacekeepers were
obliged under the Geneva Conventions to protect a hospital that was likely to come under
attack from Serb troops in Bihac.”” Even though this statement was in response to a specific
incident it illustrates the ambivalent and difficult relationship the UN has to IHL and how it
applies to its peacekeepers.

2.2.1 UN Secretary-General’s Bulletin: Observances by the UN Forces of
International Humanitarian Law

In 1995, in response to this situation, the ICRC took the initiative to arrange a series of meet-
ings of experts to discuss how international humanitarian law could best be applied to UN
peacekeepers. The result of this process was submitted to the Office of Legal Affairs of the
UN Secretariat, and became the basis of the 1999 Secretary-General’s Bulletin bulletin called
the Observance by the UN Forces of International Humanitarian Law (hereafter the Bulletin)
that sought to clarify the relationship between international humanitarian law and UN peace-
keeping.”® The Bulletin can be seen as an internal code of conduct for military personnel serv-
ing in an UN peacekeeping mission,*® and is often referred to as internal law in the UNs own
system of regulations.®® Thus, while the Bulletin is not a source of international law, it can tell

>3 See for example AP | art. 10, AP Il art. 8 and CIHL Study, rule 109
** Sassoli (2003) p. 85

% Secretary-General’s Bulletin (1999), section 6

*® Murphy (2003) p. 173

" Murphy (2003), 173

*® Sharga (2000), 407

% Grenfell (2013), 648

% Saura (2006), 497
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us something about how the UN understands international humanitarian law in relation to
their peacekeepers.

Section 1.1 of the Bulletin states that “the fundamental principles and rules” of international
humanitarian law that are included in the bulletin apply to UN peacekeeping forces “when in
situations of armed conflict they are actively engaged therein as combatants, to the extent and
for the duration of their engagement.” The bulletin then refers concretely to protection of the
civilian population,®* means and methods of combat,®” treatment of civilians and persons hors
de combat,®® treatment of detained persons®* and protection of the wounded, the sick and
medical and relief personnel.®®

The Bulletin does not distinguish between IACs, ordinary NIACs and Common Article 3 NI-
ACs, and therefore applies equally to all situations of armed conflict.®® This is significant be-
cause it suggests that the UN’s view is that the application of the rules of international human-
itarian law does not depend on the classification of the conflict, but rather on the situation on
the ground and the action of the peacekeepers.

The Bulletin does clarify to a certain extent what the principle and spirit approach®’ entails, as
it lists the rules it finds relevant. However, the Bulletin is not unproblematic from the view-
point of international humanitarian law for several reasons.

It has been criticized for being too narrow in two ways. Firstly, it is narrow in scope as it only
applies when the peacekeepers are engaged in combat.?® When read literally this must mean
that the duties of peacekeepers to treat civilians, detained person and persons hors de combat
humanely only applies while the peacekeepers are directly engaged in combat.

Secondly, the Bulletin lists only some of the rules of international humanitarian law as being
applicable to UN peacekeepers. As Odello and Piotrowicz point out, these regulations are
limited and general in comparison with the regulations we find in international humanitarian

®1 Secretary-General’s Bulletin (1999), section 5
%2 Ibid. section 6

% Ibid. section 7

% Ibid. section 8

% Ibid. section 9

% Grenfell (2013) p. 648

%7 Note that the Bulletin refers to «principle and rules» rather than principles and spirit, which might be some-
what more specific.

% Saura (2006) p. 497
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law.®® Nevertheless, section 2 of the Bulletin makes it clear that it is not an exhaustive list of
the rules and regulations that bind the military personnel engaged in peacekeeping. This raises
the question of which additional rules do apply, and if it is the remaining body of international
humanitarian law, why not just open up for the full application of this body of law.

The Bulletin may be interpreted so that UN personnel are regulated by international humani-
tarian law when they are actively taking part in combat, but once they are no longer doing so
they are again protected as UN personnel and not legal targets as they might have been under
international humanitarian law.” In other words, the Bulletin does treat peacekeepers as civil-
ians that can lose their protections if the take direct part in hostilities. According to this inter-
pretation UN personnel will only be legal targets in combat situations. As soon as the peace-
keepers are no longer engaged in direct hostilities, they will no longer be legal target. From an
international humanitarian law standpoint this is problematic because the regulation of war
builds on the notion that the parties to the conflict are equal and have the same rights and du-
ties.”!

2.2.2 The Capstone Doctrine

As peacekeeping operations evolved, the UN Secretariat and practitioners at different levels
saw the need to further develop the principles of peacekeeping. This was done in 2008 the
Capstone Doctrine. The purpose of the Capstone Doctrine was to provide a set of common
guidelines to UN planners and practitioners.’® The Capstone Doctrine outlines four elements
which make up the normative framework of UN peacekeeping operations: the UN Charter,
UN Security Council Mandates, human rights and IHL.” The Capstone Doctrine underlines
that it is important that peacekeepers have “a clear understanding of the principles and rules of
international humanitarian law and observe them in situations where they apply”.”* It then
refers back to the Bulletin without specifying the relationship between the Bulletin and the
body of IHL law any further.” Despite its reference to “the principles and rules” of THL, the
Capstone Doctrine does not clarify the situation, since it does not even attempt to outline a set
of rules that can serve as guidance to military personnel in the field.”
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It is interesting to note that the Capstone Doctrine states that IHL is relevant to UN peace-
keeping because the missions deploy to “post-conflict environments where violence may be
ongoing or conflict could reignite”.”” There seems to be no recognition that UN peacekeepers
sometimes are involved in more offensive operations. One might therefore question if the
Capstone Doctrine was meant to be applied to this type of operations.

2.2.3 High-Level Independent Panel on Peace Operations Report

In 2015, the High-Level Independent Panel on Peace Operations issued a report, often re-
ferred to as the HIPPO-report that sought “to take a dispassionate look at UN peace operations
to ascertain their relevance and effectiveness for today and tomorrow’s world”.”® When the then
Secretary-General Ban Ki-Moon assigned the task to the Panel he pointed to the changing nature
of peacekeeping and the environment that it takes place in. He emphasised that peacekeeping
forces are increasingly deployed to areas where there is no peace to keep, where it might be diffi-
cult to identify the parties to the conflict and where there is no political process to speak of.” The
goal of the Panel was to address these challenges and provide clear guidelines for the future of
UN peacekeeping operations.®°

The HIPPO-report concludes that lasting peace can only be achieved through political solutions,
and not through military means alone. The report concludes that “clarity is needed on the use of
force” by UN peacekeeping missions.®* When it comes to offensive military operations carried out
by UN peacekeepers the Panel points out that “extreme caution should guide the mandating of
enforcement tasks to degrade, neutralize or defeat a designated enemy. Such operations should be
exceptional and time-limited” %

This has led some scholars to argue that such operations can undermine the three traditional prin-
ciples of peacekeeping.®® When it comes to the core principles of UN peacekeeping the panel
finds that the principles “must be interpreted progressively and with flexibility in the face of new
challenges”.®* However, these conclusions are not of much help for the military personnel on the
ground, and, as Braga points out, “better answers are needed” as the conclusions are too broad to
have any direct applicability in the field.®

" Odello and Piortowicz (2011a), p.15

" UN (2015) p. iii
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(11" June 2014)

8 UN Press Release 31 October 2014

81 UN (2015) p. 12
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Others see the HIPPO report as an attempt by the UN bureaucracy to push back against member
states’ increasing will towards “militarizing UN peacekeeping”.®® The UN bureaucracy’s view is
that peacekeepers are soldiers without enemies that work with, not target, the parties of the con-
flict.®” On the release of the report the chairman of the panel, Jose Ramos-Horta stated the UN
“cannot be seen as party to the conflict”, because then the UN would lose “credibility, authority,
and is not able to exercise a meditation role”. In other words, the principle of neutrality is empha-
sised. This view conflicts with the members of the UN Security Council’s will to issue mandates
to establish stabilization missions, that is missions that are open for more robust peacekeeping,
where the peacekeepers are authorized to use “all necessary means” in defence of the tasks in the
mandate.®®

2.2.4 The Cruz Report

As a response to the increase in deaths of peacekeepers due to violent incidents, the UN Sec-
retary-General tasked former UN Force Commander in Haiti and Congo, Carlos Alberto dos
Santo Cruz, with looking into the matter. His work resulted in the report Improving Security
of United Nations Peacekeepers: We need to change the way we are doing business, (hereaf-
ter the Cruz Report).

The Cruz Report concludes that to reduce fatalities the UN “must update the principles of
peacekeeping” so that they reflect that UN peacekeepers may be seen as targets and are no
longer seen as neutral by all.2% Further, the report focuses upon the fact on that peacekeepers
can engage in proactive self-defence that is “take the initiative to use force to eliminate
threats”.° To be able to do so the military capacity of the peacekeepers must be improved
through better training and equipment.”* It is noteworthy that the Cruz Report acknowledges
that UN peacekeepers are no longer necessarily seen as neutral, and that this might explain the
increase in fatal attacks on peacekeepers.

The Cruz Report focuses on military tools and how force can be used to protect peacekeepers
and limit the fatalities. These conclusions can be said to be in stark contrast to the conclusion
of the HIPPO report where the focus was on political solutions. In this sense, one could say
that the Cruz Report better represents the views of the members of the Security Council that is
issuing stabilisation mandates, than those who see the strength of the UN to be the ability to

% Andersen (2018) p. 344
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% Ibid.
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find political solutions to armed conflict. It is however, understandable that Cruz, a general
and former Force Commander, focus is on how troop fatalities can be reduced with better
training and equipment, and clearer mandates.

This section has showed how the UN has wrangled with the issue of how IHL should apply to
peacekeepers. Their starting point was that peacekeepers are impartial and are present with
the consent of the parties. Peacekeepers may only use force in self-defence, and are therefore
not legal targets, unless they are directly participating in hostilities. As we have seen, the
principles and nature of peacekeeping has evolved over time, and this might have implications
for the application of IHL to peacekeepers. The next section will discuss peacekeeping mis-
sions in the Congo before we use the case study to investigate when peacekeepers can lose
their protection and become legal targets under IHL.
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3 Peacekeeping in the Democratic Republic of Congo

This chapter will outline the history of UN peacekeeping in Congo, emphasising the use of
force in the different missions, indicating that the offensive mandate for the FIB was not a
significant break in the UN’s Congo polices.

3.1 Brief history of UN peacekeeping in Congo
There has been armed conflict in the Congo since independence in 1960. During this time
three UN peacekeeping missions have been established. This section will describe the back-
ground of these missions and the extent to which they have resorted to use of force.

3.1.1 United Nations Organization in the Congo (ONUC) 1960-64

ONUC was the first UN peacekeeping mission that was mandated to use force.®? On the 1%
July 1960 Congo became independent. Only twelve days later the Congolese President Kasa-
Vubu and Prime Minister Lumumba asked the Secretary-General of the UN, Dag Hammar-
skjold for military assistance as an answer to the attempted secession of the Katanga province.

Hammarskjold referred the question of whether to grant military assistance to the Security
Council with his approval and the Council authorized the deployment of a peacekeeping mis-
sion.” The mandate creating ONUC® called for the UN to provide “military assistance as
may be necessary” until the Congolese government security forces were able to solve their
task without support. Remarkably, less than a week later the UN had deployed 3500 troops to
Congo.*

Only after the situation in Congo further deteriorated and Prime Minster Lumumba was mur-
dered did the Security Council authorize the use of force. In a resolution in February 1961 the
UN Security Council called upon the UN to take a several measures to prevent a full civil war
in Congo, including arranging cease-fires, preventing clashes “and the use of force, if neces-
sary, in the last resort”.%® It was not clear from the mandate in which situations and in which
regions the missions was authorized to use force.?” The harassment and attacks on UN peace-
keepers®® and civilians by the secessionists increased towards the end of 1962 and led the UN
commanders on the ground to push ahead robustly. They were met with little resistance and

%2 UN Security Council Resolution 143 (1960), para. 2

% 1bid.

% UN Security Council Resolution 143 (1960)

% UN Security Council Resolution 145 (1960)

% UN Security Council Resolution 161 (1961)

" Doss (2014) p. 709

% In 1961 alone, 105 peacekeepers were killed in Congo.
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the secession came to an end. This robust response was a decision made by the commanders
on the ground and had no formal approval from the UN headquarters in New York.*® The
mission closed down in June 1964.

The authorization for the use of force by ONUC was in a sense before its time, as it took
many years before the Security Council would again authorize peacekeepers to use force other
than in limited self-defence. The mission met several of the same challenges as similar mis-
sions do today. For example the mission was criticized for mainly using force against the Ka-
tanga secessionists, and not against the Congolese Army, even though it also was the cause of
violence against civilians. Even though the mission was concerned with the protection of ci-
vilians it was not mandated to disarm or reform the Congolese Army.*®

3.1.2 United Nations Organization Mission in the Democratic Republic of the Congo
(MONUC) 1999-2010

MONUC was deployed to the Congo in 1999. Its main task was to monitor and facilitate the
ceasefire that was a part of the Lusaka agreement™®’. The mission started out as a small mis-
sion consisting of up to 90 military liaison officers with civilian support staff.’? In February
2000 the mandate was extended to include the deployment of 5537 military personnel plus
civilian staff.'®® The mission was further mandated under Chapter VI of the UN Charter to
“take the necessary action, in the areas of deployment of its infantry battalions and as it deems

it within its capabilities, to (...) protect civilian under imminent threat of physical violence”.***

As the conflict in Congo escalated it became increasingly clear that the UN peacekeepers
were not able to protect civilians. The UN faced harsh critiques after the massacre of civilians
in Kisangani in May 2002, the escalation of violence in the Ituri district in the beginning of
2003, and capture of Bukavu by Laurent Nkundas rebel forces in 2004. In all three instances
there had been MONUC peacekeepers close by, but they failed to prevent the incidents.'®
The UN Secretary General Kofi Annan recognized that the Chapter VII mandate had created

% Doss (2014) p. 710
190 1bid. p. 711

191 The Lusaka Ceasefire Agreement was an agreement negotiated with the help of the UN in attempt to end the
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expectations that the UN mission would ensure peace and safety in Congo. He concluded that

“there is a wide gap between such expectations and the Mission’s capacity to fulfil them”.1%

The increasing violence, especially in the lturi district and mounting international pressure led

the Security Council to increase the troop numbers to nearly 6000 personnel'®’
5108

and authorized
the mission to “use all necessary means to ensure the protection of civilians”.*®® The
MONUC Commander in eastern Congo, Major General Patrick Cammaert'™° interpreted the
mandate as permission to offensively target the militias in Ituri, with or without support from
the national Congolese armed forces.*** The operation was seen as a relative success that en-
sured the return of many internally displaced persons.™? It is interesting that this increased
willingness to use force and target militias was not a consequence of changes in the mandate,
nor probably in the concept of operations or the rules of engagement,** but rather that the
mandate was open to wide range of interpretations,"'* and the Commander’s will to interpret
the mandate widely. Under Cammaert’s command there can be little doubt that the operations
were targeted at specific militia groups, arresting their leaders, disarming them forcefully and
using deadly force to achieve this if necessary.'*®> Some have criticised Cammaert’s approach
arguing that once the UN engages in fighting specific groups the organizations credibility and
legitimacy as a negotiator of political solutions will decrease.**®

Despite some initial successes MONUC has been heavily criticised. News reports cited by
Tull™ conclude that “the rebels accuse MONUC for fighting against them, the Congolese
army accuses it for not fighting enough with it, and the people accuse it of no longer protect-
ing them”. The UN recognized that the mission’s weaknesses were at least partly due to the
ambiguity of the mission’s mandate and what is meant by “robust peacekeeping”. The 2005
report from the Secretary General to the Special Committee on Peacekeeping Operations

points out that the mandates “do not provide the sort of detailed guidance that personnel need
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in the field”.**® Practitioners, commentators and academics alike seem to agree that even
though the greater goal of the mission was pretty clear, if not somewhat ambitious (a peaceful
and stable Congo), the challenge was there were no clear guidelines on which tools the mis-
sion could use to achieve this goal, or how it should prioritize its aims in the face of insuffi-
cient recourses.

3.1.3 United Nations Organization Stabilization Mission in the DR Congo
(MONUSCO) 2010- present

As of 1% July 2010 MONUC closed down and its activities phased out or transferred to the

Congolese government or UN development agencies. The mission’s peacekeeping activities

were transferred to the re-branded mission, the UN Stabilization Mission in the Congo

(MONUSCO).**

MONUC was transformed into MONUSCO to reflect the new phase Congo was entering, but
also perhaps in an attempt to solve the challenges MONUC experienced. MONUSCO was
created by the Security Council a Chapter VII mission that was mandated to “use all neces-
sary means” to protect civilians “under imminent threat of physical violence, in particular
violence emanating from any of the parties engaged in the conflict”.*?® The mandate continues
to establish that the mission should support the Congolese governments on-going military
operations against two militia groups, namely the  (LRA) and Forces Démocratiques de
Libération du Rwanda (FDLR)'*.

It gradually became clear that a new mandate and a new name did not solve all problems for
the UN peacekeepers in the Congo. The inability of the UN to protect civilians was strongly
highlighted by the fall of Goma. In November 2012, the Rwanda-backed M23 guerrilla took
the provincial capital of North Kivu, Goma, a city with a population of nearly one million
people, many of them refugees and internally displaces persons IDP’s. The presence of 1500
peacekeepers did not manage to protect the city from the rebels*?. The fall of Goma led to a
will to strengthen MONUSCO’s military capabilities and change the mandate so that the
peacekeepers could take a more active role in opposing the armed groups in the eastern Con-
90123_
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3.2 FIB
As a response to the increasing instability in the Congo the neighbouring countries began to
prepare a neutral intervention force. The idea of the brigade came from the International Con-
ference of the Great Lakes Region and was supported by the African Union and the Southern
African Development Community.*?*

The idea of the force was adopted by the UN that was anxious to regain initiative after the
Goma incident.'® In March 2013 the UN Security Council issued the mandate that estab-
lished the FIB.*? The brigade was established “on an exceptional basis and without creating a
precedent or any prejudice to the agreed principles of peacekeeping”,™?’ and was under direct
command of the MONUSCO Force Commander. The brigade was mandated to “neutralize
armed groups"*? by carrying out “targeted offensive operations (...) in a robust, highly mobile
»129 that were named in the mandate. The operations were to be carried
out “in strict compliance with international law, including international humanitarian law”.*
The mandate mentions the following armed groups, the M23, the Forces Démocratiques de
Libération du Rwanda (FDLR), the Alliance des Patriotes pour un Congo libre et souverain
(APCLS) and the Allied Democratic Forces (ADF), the Lord’s Resistance Army (LRA), the
National Force of Liberation (FNL) and various MayiMayi groups as well as “all other armed

groups”.lfﬂl

and versatile manner

From the beginning the FIB consisted of 3069 troops that were deployed to eastern Congo in
July 2013. The following month, the brigade started its operations. In that November, the bri-
gade’s efforts had already put an end the M23 insurgency.’® In the first setup of the FIB
South Africa and Tanzania were the central TCCs. They were prepared to target the M23 of-
fensively mainly because it was in their own national interests to prevent Rwanda from be-
coming too influential in the region. Once the M23 was successfully defeated the FIB seem
less willing to target other armed groups in the region.'*®
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The fact that the mandate established an offensive operation has been seen to be unprecedent-
ed™*. However, as the outline of the former DRC missions’ mandates above show, this man-
date was not a break with earlier mandates. Rather it was one step further in the development
of the UN’s role in Congo.

Some have argued that the FIB mandate does not so much change the legal basis of the use of
force, as it signals changes in political will to use force and build capacity to do so within the
UN peacekeepers.'®
means” to protect civilians™®. This is the broadest authority the UN Security Council can give
and opens for conduct of offensive operations against armed groups that threatens civilians.™*’
Cammaert confirms that the rules of engagement*® for the mission do indeed provide for this
type of offensive operation.*® Nevertheless, even though the FIB mandate was not the first to

The MONUSCO mandate already opened for the use “all necessary

open for lethal force by UN peacekeepers in the Congo “it does represent a shift from peace-
keeping to peace enforcement operations in the region”.**® This was confirmed by the
MONUSCO Force Commander Lieutenant General Carlos Alberto dos Santos Cruz, who
stated “we are going to exercise our mandate to the maximum possible, not only against M23,

against all the groups.”***

It is interesting to note that the mandate starts with reaffirming the three basic principles of
peacekeeping, consent of the parties, impartiality, and the non-use of force, except in self-
defence and defence of the mandate, but as many have pointed out, the FIB seems to go be-
yond these three principles.**?

This chapter has outlined the history and practice of UN peacekeeping in the Congo. It has
showed how the UN missions in Congo have been issued mandates that opened for the use of
force more explicitly, and not only in self-defence. This may have implications for the status
of the peacekeepers under IHL. The next chapter will outline the principle of distinction and
which implications it might have for the status of UN peacekeepers..
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4 Protection of Peacekeepers under International Law

4.1 The principle of distinction®*®
Distinction has been called one of the “cardinal principles” of IHL by the 1CJ*** and has been
described by the ICRC as “the cornerstone of international humanitarian law”.**> The Interna-
tional Criminal Tribunal for Former Yugoslavia (ICTY) has stated that violating the principle
knowingly can never be justified.'*®

The principle of distinction is a two-fold obligation.**’ Firstly, the parties to the conflict must
distinguish between civilians and combatants and attacks can only be directed against com-
batants and those who directly participate in hostilities.**® Secondly, the parties can only law-
fully attack military objects.*® The purpose of the principle is to protect those who do not
directly take part in hostilities.™™® The distinction is not between the aggressor and the at-
tacked, but between those who fight and those who do not.***

Historically, the principle of distinction was easier to apply as conflicts were primarily be-
tween states®” and it was quite simple to differentiate between combatants and civilians.'*
Today, conflicts are rarely between two opposing states, but rather between one state and one
or several armed groups, or between several armed groups. Both these situations are NI-
ACs."*> Since the parties in NIACs do not necessary wear uniforms or emblems that identi-
fy themselves as combatants, it is far more difficult to draw the line between legitimate and
illegitimate targets than in conflicts between two states.™®

3 | am in debt to my thesis supervisor Joanna Nicholson and especially Chapter 1 of her book Fighting and
Victimhood in International Criminal Law for the structure of this chapter.
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The principle of distinction is closely linked to another central principle in IHL —the principle
of equality of belligerents.™®” The rules of IHL are equally binding on all parties to the con-
flict, no matter their motivations for taking part in conflict or how it started.'® The parties to
the conflict cannot justify failure to comply with the rules with the harsh nature of the conflict
or their special status. The obligations must be fulfilled under all circumstances, in all armed
conflicts.*®® International courts have confirmed that the principle also applies in NIACs.**°
The underpinning idea of the principle of equality is that the rules of IHL only become just

when the parties to the conflict have the same rights and duties.

The precise application of the principle of distinction differs according to whether the conflict
in question is an IAC or a NIAC.

4.1.1 International armed conflicts

IACs are regulated by the four Geneva Conventions and the first Additional Protocol to those
Conventions. Common Atrticle 2 of the four Conventions defines IACs as situations where
there is “declared war or any other armed conflict which may arise between two or more of
the High Contracting Parties”. High Contracting Parties here refers to the signatories of the
Conventions, which are states. It is not necessary that the state of war is recognized by the
parties. IACs are thus armed conflicts between two or more states.'®! Treaty law in IACs dis-
tinguishes between combatants and civilians.

4.1.1.1 Combatants and combatant status

In everyday language the meaning of “combatant” is a person that fights, however IHL pro-
vides a very specific definition of the term. GC AP I article 43 (2) states that “Members of the
armed forces of a Party to a conflict (...) are combatants”, except for medical and religious
personnel.1®?

AP I article 43 (1) defines “armed forces of a Party to a conflict” as “all organized armed
forces, groups and units which are under a command responsible to that Party for the conduct
of its subordinates”. According to VCLT article 31(1) one should interpret a convention “in
good faith in accordance with the ordinary meaning to be given to the terms”. The ordinary
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meaning of the term “armed forces” is the armed services of a state, usually consisting of the
army, the navy and the air force as well as different types of special forces.

Members of such armed forces are combatants.'®® Combatants have the right to take a direct
part in hostilities.’®* This is often referred to as the combatant’s privilege which is the right to
kill or injure enemy combatants and target military objects.'®® This right implies that members
of armed forces that engage in such acts cannot be prosecuted for them as long as they act
within the limits of international humanitarian law."®® The flipside of the combatant’s privi-
lege is that the combatant becomes a legal target at all times.™®” That is, she can be targeted by
opposing combatants at any time™®®, even if she is unarmed or asleep.*®

4.1.1.2 Civilians

Civilians are negatively defined as being a person that does not belong to the armed forces of
a party to the conflict or a levée en masse”.}"* Civilians enjoy special protection from mili-
tary operations under international law.'” Civilians have an obligation not to use their pro-
tected status to engage in hostile acts'” and can lose their protection by taking a direct part in
hostilities.'*

4.1.1.3 Direct Participation in Hostilities (DPH)

Civilians are protected as long as and because they abstain from hostile acts. Implicitly, the
fact that they do not engage in acts that can be damaging to one of the parties to the conflict is
a prerequisite for their protection.'” Civilians lose their protection by taking direct part in
hostilities (DPH).'"®
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The DPH principle is found in article 51(3) of the Additional Protocol I and in article 13(3) of
the Additional Protocol Il of the Geneva Conventions, as well as in Common Article 3, Rule
6 of the CIHL Study, and numerous military manuals.'”” It is not disputable that this consti-
tutes customary international law.*"

There is no treaty definition of the term DPH,'® nor is there a clear concept emerging from
state practise and jurisprudence.’® Since civilians DPH are legal targets under international
law, the lack of a clear definition is a severe issue.’®* In an attempt to clarify matters, the
ICRC took the initiative to study the issue. This resulted in the publication of the Interpreta-
tive Guidance on the Notion of Direct Participation in Hostilities under International humani-
tarian law in 2009.'% ' Pparts of the ICRC Guidance are not universally accepted. Since
much of the debate'®* in the field has the guidance as a starting point it is nevertheless natural
reference.

In the Guidance, the ICRC claims that for an act to constitute DPH it must meet three cumula-

tive criteria:

(i) the act must be likely to adversely affect the military operations or military capacity
of a party to an armed conflict or, alternatively, to inflict death, injury, or destruction
on persons or objects protected against direct attack (threshold of harm), and

(i) there must be a direct causal link between the act and the harm likely to result either
from that act, or from a coordinated military operation of which that act constitutes
an integral part (direct causation), and

(iii)  the act must be specifically designed to directly cause the required threshold of harm
in support of a party to the conflict and to the detriment of another (belligerent
nexus).'®®
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The criteria are meant to distinguish activities that constitute DPH from those that do
not.*®® The purpose of the Interpretative Guidance was to provide military commanders with a
legal standard that was applicable on the ground. Some have argued that the standard is still
too broad and needs to be translated into an operational tool in order for it to be useful on the
ground.*®’

Civilians lose their protection “for such time” as they are directly participating in hostilities. It
is therefore essential to determine exactly when the protection is lost and then regained.'®®
According to the Guidance, civilians can lose their protection while preparing for hostile
acts.’® In addition, the travel to and from the act itself is reckoned to be so closely linked to
the act itself that the civilian has also lost protection during this transportation. **

The “for such time”-criterion relates to what is often referred to as the “revolving door” de-
bate. An often used example is an individual that works on her fields during the day, and
fights as a rebel during the night. She will then be a legitimate target during the night, but will
have regained protection while working as a farmer during the day.*®* The ICRC does not see
this as a problem, as the mechanism “prevents attacks on civilians who do not, at the time,
represent a military threat”.*®* Schmitt argues that civilians lose protection when they DPH
not because they are a threat, but because they have chosen to be part of the conflict. If civil-
ians lost protection when they were a threat, they would lose protection also during acts of
self-defence. %

Schmitt further argues that the interpretation of “for such time” does not make sense from a
military perspective because for example when other organized armed groups use IEDs the
attacks often occur when the insurgents are back in their homes and as such no longer legiti-
mate targets. The most viable military option is often to gather intelligence and then attack the
insurgents where they live.*** While this might be a valid point, it does not undermine the
ICRC interpretation fully, as the opposing party could hold off the attack until the insurgents
leave their dwellings again to execute another attack and thus become legal targets again.
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Schmitt argues that a better alternative would be that civilians that chose to take part in hostil-
ities will be a legal target until “he or she unambiguously opts out of hostilities through ex-
tended non-participation or an affirmative act of withdrawal”.**® It is difficult to see how this
might work on the ground. How long is “extended non-participation”? And what is to be
reckoned as “an affirmative act of withdrawal”? Boothby196 supports Schmitt’s view here,
arguing that those who engage in DPH should bear the burden that the adverse party, may,
absent a clear act of disengagement, think that they are a legal target. In my view, these crite-
ria are not practical and would probably make it difficult for a civilian engaging in DPH to re-
enter the protected group of civilian.

Civilians only lose their protection while engaged in DPH, and on the way to and from such
acts. If the civilian is killed and injured during the time he or she is DPH or on the way to or
from such acts, the killing or injuring does not violate IHL.*" If a civilian DPH is captured,
he or she is not entitled to prisoner of war status'*®**°, and may be held accountable for their
acts under domestic law?®, and for war crimes or other crimes under international law.?*
They regain protection again once they no longer are engaged in such acts. 2* It is significant
to note that even though a civilian directly participates in hostilities this is not a violation of
international humanitarian law, and it not a war crime under treaty nor customary law.*®

4.1.2 Non-international armed conflicts

NIACs are regulated by customary international law and by Common Article 3 of the Geneva
Conventions. In addition, conflicts on a state’s territory between a state’s armed forces and
dissident armed forces or other armed groups that are “under responsible command, exercise
such control over a part of its territory as to enable them to carry out sustained and concerted
military operations™?** are regulated by Additional Protocol Il to the Geneva Conventions.
Armed conflicts that do not meet the requirements of AP 1l are regulated by customary inter-
national law and article 3 of the four Geneva Conventions, often referred to as Common Arti-
cle 3.
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Common Article 3 sets out a set of minimum rules that the parties to the Conventions “shall
be bound to apply” in armed conflicts on their territory that is “not of an international charac-
ter”. The rules set out in the article shall apply to “each party to the conflict”. Note that the
use of the term “party” here is not a coincidence. It is used as a contrast to “High Contracting
Parties” that are bound by all the rules in the conventions. “Party” here refers to a party to the
conflict, not to the convention. It implies that other than states can be party to the conflict,
such as non-state armed groups and peacekeeping forces. The rules set out in this article thus
apply to those parties that take part in an armed conflict, also parties that have not signed the
Conventions or are not able to do so. Common article 3 provides for the principle of distinc-
tion and that of non-discrimination. It specifies that violence against protected persons is pro-
hibited, as well as taking protected persons as hostages or subjecting them to “humiliating and

degrading treatment”.

This implies that all the parties to the conflict, including members of non-state armed forces,
are distinct from the civilian population. These armed forces are to be treated as lawful targets
even though they do not belong to a state’s armed forces.?* Civilians in NIACs are those who

do not bear arms on behalf of one of the parties to the conflict.?*

The application of the principle of distinction to NIACs has been criticised for being “bad
law”, since it is designed for conflicts between two states and as a consequence of this “asks
the impossible from the weak and little of the powerful”.?’” This critique and others?®® have
their roots in what is often referred to as the ‘dual-use problem’, namely that in NIACs a per-
son can be both a civilian and a legal target depending on what she is doing at the time.
Some®® have also pointed out that the principle has far more negative consequences for non-
state armed groups than it has for a state’s armed forces. Since non-state armed groups often
have poorer military equipment than state armed forces, it can be difficult for them to target
well protected military installations, while the armed forces more easily can target the camps
of the non-state armed groups. This might result in that the non-state armed groups abandon-
ing the principle of distinction in order to achieve their military aims.?*°
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Treaty law uses the term ‘combatant’ only in 1ACs. Since states are unwilling to give their
opponents in NIACs combatant status and non-state armed groups do not always distinguish
themselves from the civilian population, applying the principle of distinction in NIACs is
more complex, because for the principle to be effective one has to be able to distinguish be-
tween those who are protected and those who are not.?**

AP 11 uses the terms “civilian”, “armed forces” and “organized armed groups” without defin-
ing them.?2 Also in NIAC the three terms are seen as mutually exclusive categories.?*

In its Interpretive Guidance, the ICRC negatively defines civilians in NIACs as all individuals
that are not part of the armed forces or an organized armed group.?** It therefore becomes
essential to define armed forces, dissident armed forces and other organized armed groups,
which are the terms used in article 1 of the GC AP II.

The ICRC argues that “armed forces” should be understood in a broad sense so that other
groups than those defined as armed forces in national legislation (which normally corresponds
to the definition in IACs) can be included, such as national guards and polices forces.?*

“Dissident armed forces” is taken to mean part of the state’s own armed forces that have re-
belled against the government and taken up arms against it.>*® The members of such groups
do not become civilians because they have rebelled against their government, especially when
they continue to belong to a control and command structure.?*’

“Other organized armed groups” are groups that have recruited their members from the civil-
ian population and have “developed a sufficient degree of military organization to conduct
hostilities on behalf of a party to the conflict”.?*® Since such groups rarely have a formal en-
rolment system and do not always wear uniforms it might be difficult to establish who is a
member of such a group.
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For the purposes of distinction the ICRC argues that the membership of such groups must
depend on whether the individual has a continuous combat function (CCF). That is, an indi-
vidual will be reckoned as a member of the group if she continuously performs a function
where she is directly participating in hostilities that correspond to the activities of the group,
that is the conduct of hostilities on behalf on a non-state actor party to the conflict. In other
words the person must have a function in the group that involves directly participating in hos-
tilities.”™®

It is the ICRC’s view that members of organized armed groups lose their civilian protection
against direct attacks for as long as they assume a continuous combat function. They cease to
be civilians.”® This means that like soldiers belonging to a state’s armed forces they can be
attacked not only when they do not engage in hostilities, but also for example when they
sleep, cook or pray. Individuals connected to the group that do not take part in hostilities on a
regular basis are not reckoned as “members of the group” in this context and will be protected
as if they were civilians.?* In the Guidance the ICRC explains that they have reached this
conclusion because the alternative would be to give a significant operational advantage over
the armed forces belonging to the state.??

Schmitt?®® has criticised the Interpretative Guidance for getting the fundamental balancing act
that takes place in international humanitarian law between humanity and military necessity,
wrong, skewing the scales towards humanity too heavily.?** This is because it establishes two
separate legal regimes, one for the state’s armed forces and one for organized armed groups.
For example a cook in the state’s armed forces will be a legitimate target, while a person fill-
ing the same role in an organized armed group will not be a legal target unless she directly
takes part in hostilities.””® Boothby claims that the ICRC standpoint gives civilians that regu-
larly participate in hostilities an “unbalanced, and unjustified status of protection in compari-
son to members of the opposing armed forces, who are continuously ‘[argetable”.226 Watkin?*
argues that the ICRC has not successfully justified why the membership criteria armed groups
should be different than those for a regular armed force. Here | have to side with the critiques
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of the ICRC Guidance, as creating different standards for different types of armed groups is in
violation of the principle of equality of belligerents.

This section has showed that even though the terminology used to describe the different cate-
gories of personnel, the principle of distinctions applies in all types of armed conflicts. No
matter what type of conflict civilians are not legal targets, whereas others who are involved in
the fighting (including civilians who are DPH are legal targets). As the terminology concern-
ing who is a lawful target can be confusing, given that combatant status applies in IACs only,
this thesis will use “civilian” to describe those that are not legal targets (but that may become
so for a limited period of time if DPH) and “fighters” to describe those who are legal targets
at all times.

4.2 Application of the principle of distinction to peacekeepers
In this section we will look at the relationship between the general protection given to civil-
ians and the special protection established for peacekeepers in the 1994 Safety Convention
and in the Rome Treaty. Then we will look at how UN peacekeepers can lose this protection.

4.2.1 Peacekeepers as civilians

In the words of the Special Court for Sierra Leone (SCLS): “common sense dictates that
peacekeepers are considered to be civilians only insofar as they fall within the definition of
civilians laid down for non-combatants in customary law”.??® This in itself is not controver-
sial- peacekeepers may be seen as civilians if they fulfill the definition of civilian in IHL. This
section will show how peacekeepers as a main rule are treated as civilians under international
law.

4.2.1.1 The 1994 Convention on the Safety and Security of UN and Associated
Personnel

As a consequence of a considerable increase in attacks against UN peacekeepers in the early

1990’s the UN Secretary General Assembly adopted the Safety Convention on December 9

19947

The Safety Convention seeks to protect UN personnel and property by holding the host nation
of a mission responsible for their security,*° and by holding state parties responsible for crim-
inalizing behaviors listed in the conventions article 8 and 9. Article 9(1) (a) prohibits among
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other things the murder “of any United Nations or associated personnel” (emphasis added). In
other words, the killing of a peacekeeper is a crime that the Convention binds all signatory
states to criminalize in their national criminal codes. Thus, the main rule of the Convention is
that peacekeepers are not legal targets because they are not fighters, but civilians.

The Safety Convention limits its own scope of application in article 2(2) which states that the
Safety Convention does not apply to peacekeeping operations mandated under Chapter VII of
the UN Charter “in which any of the personnel are engaged as combatants against organized

armed forces and to which the law of international armed conflict applies”.

The scope of article 2(2) is not entirely clear and is open to interpretation, and there has been
some academic debate on the issue. The article can be understood so that in the case of en-
forcement actions where the UN becomes a party to the conflict, the Convention does not
apply.?! Another reading could be that only certain aspects of the enforcement action would
not be regulated by the Convention.?*? In other words, peacekeepers are not protected by the
Convention if they directly participate in hostilities. In my view the second reading is the one
that the authors of the Convention most likely had in mind, since their purpose was to protect
UN peacekeepers and therefore it is unlikely that it would limits its application to such a great
degree.”® As we will see this interpretation is in conflict with IHL.

The purpose of the provision seems to be to ensure that the two legal regimes of the Safety
Convention and IHL are mutually exclusive.?®* However, it has been argued that drafters did
not succeed in making the two legal regimes mutually exclusive. Firstly, the reference to “in-
ternational armed conflict” here is taken to mean that the Safety Convention would continue
to apply in situations where the UN operation has become party to a NIAC.?*® In this context
there seem to be agreement that if the UN becomes party to a NIAC the conflict becomes an
IAC.?*%" However, also in NIACs large parts of international humanitarian law applies.?®
Secondly, the Safety Convention is only limited not to apply in “enforcement action under
Chapter VII of the Charter”. Also in peace operations not established under Chapter VII the
peacekeepers are entitle to use force in self-defense. As the UN interprets self-defense also to
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be in defense of the mandate®*® it is not unlikely that the peacekeepers will find themselves in

protracted hostilities with armed groups that are not in a strict sense self-defence also in Chap-
ter VI mandated missions and thus subject to international humanitarian law.?*°

As Sams*** points out, since the two regimes are not mutually exclusive, the Safety Conven-
tion and international humanitarian law may be applicable to the same situations. This might
result in a situation where attacks on UN personnel that are engaged in combat activity would
be permissible under international humanitarian law, but constitute a crime under the Safety
Convention. In effect the Convention removes the combatant’s privilege that those fighting
UN peacekeepers otherwise would have had, since the UN peacekeepers will not be legal tar-
gets unless they are in combat situations.?*? In other words, the Safety Convention might run
contrary to one of the central principles of international humanitarian law, namely equality of
parties.?*

Article 20 of the Safety Convention, the savings clause, states that “nothing in this Conven-
tion shall affect the [...] the applicability of international humanitarian law [...] in relation to
the protection of [...] United Nations and associated personnel or the responsibility of such
personnel to respect such laws and standards”. The provision does not specify under which
circumstances IHL will apply and this is problematic since it does not deal with the core of
the issues the article is meant to regulate.?**

The ICRC has been highly critical of this Convention and argues that it does not take IHL into
account.?”® The ICRC holds that when article 9 does criminalize killing peacekeepers that are
taking direct part in hostilities, this is in direct conflict with IHL.?*°

To summarize, the challenge is that the article 2(2) of the Convention does not succeed in
clearly establishing when the Convention applies and when IHL applies, however the Con-
vention’s saving clause, article 20, seeks to ensure that [HL applies.247 As Ferraro®*® writes,

the “Convention’s ambiguity should not have any bearing on the applicability and application
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of IHL” to peacekeepers if the criteria for armed conflict are met on the ground. | have to
agree, when the Convention is read in context with the Rome Statute Article 8(2) (a) (iii) and
IHL the ambiguity must be interpreted in favor of applicability of IHL.

4.2.1.2 The Rome Statute

The killing of a peacekeeper is considered a crime under the Statute of the International Crim-
inal Court®*® provided that the UN personnel are eligible to protected status as a civilian at the
time of the attack.?*® The first element of the crime is that the attack most be directed against a
“peacekeeping mission in accordance with the Charter of the United Nations”. Note that this
excludes attacks on peace enforcement missions. The fourth element makes it clear that for
the attack on UN peacekeepers to be crime they must be “entitled to that protection given to
civilians (...) under the international law of armed conflict”.?** This rule is also considered to
be customary international law in both NIACs and IACs by the ICRC.*?

As we have seen the killing of peacekeepers is considered to be a war crime in both IACs and
NIACs as long as the peacekeepers are entitled to civilian protection. The questions we turn to
next is when such protection might be lost.

4.2.2 Loss of protection
We will now look at three different ways peacekeepers might lose civilian protection, by
DPH, CCF or by the peacekeeping mission becoming a party to the conflict.

4.2.2.1 Direct Participation in Hostilities

Civilians may lose protection if they DPH. There are two central cases from international
courts on this question, the RUF case®? before the SCSL and the Abu Garda decision®* by
the International Criminal Court (ICC). For the purpose of context | will shortly outline these
cases here.

From May to September 2000, the Revolutionary United Front (RUF) in Sierra Leone at-
tacked and abducted peacekeepers from the United Nations Assistance Mission in Sierra Leo-
ne (UNAMSIL) a number of times. This resulted in four dead peacekeepers and hundreds
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detained and mistreated.”®® Three of RUF’s military commanders were indicted by the Special
Court for Sierra Leone (SCSL) for murder as a crime against humanity; hostage taking and
murder as war crimes; and the offence of intentionally directing attacks against members of a
peacekeeping mission that were entitled to protections as a serious violation of IHL.%° It is

especially the court’s discussion of the latter charge that is of significance in this context.

There have been two cases before the ICC for attacks on peacekeepers, Abu Garda and Ban-
da, both concerning the same attack on the African Union Mission in Sudan (AMIS) on 29
September 2007.%" The attack left 12 peacekeepers dead and other wounded.?®® In the first
case the Pre-Trial Chamber did not find evidence that Abu Garda had been directly or indi-
rectly responsible for the attack.>® In the second case, the Banda case, the court followed the
factual finding in the Abu Garda case®® and followed the same legal reasoning as in the Abu
Garda case®®. The rest of this discussion will therefore refer to the Abu Garda case.

In the RUF case the SCLS states “where peacekeepers become combatants, they can be legit-
imate targets for the extent of their participation”.?®® The court thus recognizes that peace-
keepers can lose their civilian protection, and the reference to the time factor here suggests to
that the court is referring to DPH. However, the use of the term «combatants» is both confus-
ing and misguided. The court uses the word combatant throughout this ruling even though the
conflict in question is a NIAC. Under IHL a combatant does not become a legal target only
when she engages in hostilities, she is a legal target for the duration of the conflict.?*It there-
fore seems likely that the court has mixed the concept of combatant with the concept of a ci-
vilian that loses protection for the extent of time they are DPH.?** The court finds that in the
circumstances of the case, the peacekeepers in question only used force in self-defence and
therefore did not DPH, nor can they be regarded as combatants.*®®

Turning to the Abu Garda decision, the ICC firstly discussed whether AMIS is a peacekeep-
ing mission that would entail its personnel to civilian protection, then it looks at if the person-
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nel in question had been DPH at the time of the attack. It found that the peacekeepers “enjoy
protection from attacks unless and for such time as they take a direct part in hostilities or in
combat-related activities”.?®® Using force in self-defence has no consequence for this protec-
tion.?%” Since there was no evidence that the personnel in the case had used force beyond self-
defence?® they retained their civilian protection®®®.

In summary, the SCLS and the ICC find that peacekeepers can lose their civilian protection
by DPH, but that in the relevant cases they use force only in self-defence and were therefore
not DPH. Further, it is clear from the Abu Garda decision that not only the peacekeepers ac-
tions on the ground but also the content of the mandate is significant in determining if the
peacekeepers have lost protection.

4.2.2.2 Party to the conflict

The case law from international courts discussed above do not address the matter of whether
peacekeeping missions can lose protection permanently by becoming a party to the conflict.
Pacholska shows that in all cases before international tribunals that have dealt with crimes
against peacekeepers, the peacekeepers have been treated as having had civilian status.?’*2"?
Even though international courts have not discussed if UN peacekeeping forces can become
party to a conflict this does not signify that this cannot be the case.

Engdahl®”® argues that a peacekeeping missions mandate cannot per se tell us if that particular
mission will become party to the armed conflict(s) in the area where it is to be deployed, but it
can tell us something about the likelihood that it might happen. Peace enforcement mandates
or Chapter VII mandates that opens for the use of “all necessary means” (or similar language)
increases the possibility that the peacekeepers might become party to the conflict. However, it
is not the authorization to use force that is the determining factor, but the actual situation on
the ground. The threshold, in the law, for becoming a party to an armed conflict is the same
for peacekeepers as for others.?”
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Mona Khalil argues that the UN peacekeeping forces can become party to the conflict either
by the way the mandate is formulated or by the nature of the peacekeepers actions on the
ground or their support to one of the parties in an on-going conflict. *”° | disagree with Khalil.
The mandate is the legal basis for the use of force by the peacekeepers. It does not, by itself,
trigger the application of IHL. IHL applies if the situation on the ground meets the threshold
for an armed conflict.

An example of such a situation might be an armed altercation between the UN peacekeepers
and a non-state armed groups or state forces, where the situations constitute an armed conflict,
then the peacekeepers become party to the conflict. An example of such a situation took place
on the 7 April 1994 when Rwandan armed forces captured and killed ten peacekeepers from
the UN Assistance Mission for Rwanda (UNAMIR). For that day at least, an armed conflict
existed between the UNAMIR and Rwanda and UNAMIR was party to the conflict.?’® This
example shows that UN peacekeepers can become party to a conflict when they are being
targeted by an armed force and fight back. Another way UN peacekeepers can become party
to the conflict is by providing substantial support to one of the parties in an on-going armed
conflict or actively fights alongside one of the parties. The UN peacekeepers then become
party to the conflict since they bear arms on behalf of one of the parties to the conflict.

The UN’s position has been that UN peacekeepers act on behalf of the international commu-
nity and therefore are not a party to the conflict.>’” If the UN is seen as just another party to
the conflict the organization’s effectiveness as a peacekeeper will suffer.?’® It appears that the
UN treats the question of applicability of international humanitarian law to its peacekeepers as
a political question rather than a legal obligation.?”

As Greenwood argues this might be a dangerous standpoint to take. Firstly, because the prin-
ciple of equality have been confirmed by the international community several times since
World War 11.%%° Secondly, the standpoint might undermine respect for international humani-
tarian law. The incentive to follow the law is weakened when those that are constrained by the
law do not receive the benefit of the law’s protection.?®! In other words, the criteria for appli-
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cation of IHL must be the same if they are applied to non-state armed forces or to UN peace-
keepers.

Indeed, the UN’s view seems to have evolved in the recent years. Mona Khalil, then Senior
Legal Officer at the UN Office of Legal Counsel has opened up for that the UN peacekeepers
can become party to an armed conflict under certain circumstances.”®* However, she does
warn that one should not lower the threshold of the applicability of IHL too much.?®®

One the one hand it is understandable that the UN tries to avoid peacekeepers from becoming
legal targets under international humanitarian law, as this is likely to make it even harder to
convince member states to send their troops to peacekeeping operations, especially those that
are seen as high risks. Nevertheless, in my opinion, the principle of equality has to carry more
weight than the UN’s fear that their peacekeepers may be legal targets under IHL and the con-
sequences this might have for troop contributions. The cost of creating a precedent where not
all fighters are equal under IHL is simply too high. It will for example make it more difficult
to argue that all fighters on the ground must adhere by IHL.

To sum up, peacekeepers as all other individuals in an area of armed conflict must either be a
civilian that are protected at all times, unless DPH, or a person belonging to one of the parties
to an armed conflict and thus be a legal target at all times.?®* Which is the case for the peace-
keepers in Congo is the question we turn to next.
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5 Consequences for the peacekeepers in DRC

This chapter will argue that the FIB is party to the conflict in Congo and look at which impli-
cations this has for the FIB personnel and the ordinary MONUSCO peacekeepers.

5.1 Isthe Force Intervention Brigade party to the conflict?

5.1.1 Mandate

One of the elements to look at when considering the application of IHL to UN peacekeepers is
the mandate. The UN Security Council mandate establishes the FIB under Chapter VII°®,
Chapter VI opens the possibility the mission might be a peace enforcement mission. Further
the mandate authorizes the mission “to take all necessary measures”?*° to fulfil its mandate. In
addition the mandate tasks the FIB with carrying out “targeted offensive operations” against
named non-state armed groups.”®’ The mandate thus makes it clear that MONUSCO, and es-

pecially the FIB is a peace enforcement mission.

The mandate also makes it clear that the peacekeepers operations can be “either unilaterally or
jointly with the FARDC?*®”.%% The mission is to support the government forces and target
named non-state armed groups that the government forces is attempting to defeat. That the
mandates opens up for that the peacekeepers offers military support to one of the parties to an
ongoing armed conflict and for the peacekeepers to fight alongside one of the parties targeting
other groups makes it likely that the FIB will become party to the conflict once deployed.
However, it is the actual actions of the FIB that will determine if they do become party to the
conflict.

The mandate is not in accordance with the three traditional principles of peacekeeping. The
force did not have the consent of the parties to the conflict when it deployed. While the Con-
golese government consented, the non-state armed groups that were named in the mandate as
the goal of “target offensive operations” clearly did not. Since the mandate stated that the op-
eration could be carried out “jointly with the FARDC” which is a party the ongoing conflict,
the mission is not impartial. The mandates does also open for the use of force in additional to
traditional self-defence, but on can argue that the use of force the mandate opens for is in de-

8 UN Security Council Resolution 2098 (2013), p. 4
8|bid. para. 12

7 |bid. para. 12(b)

88 Armed Forces of the Democratic Republic of the Congo
89 UN Security Council Resolution 2098 (2013), para. 12(b)
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fence of the mandate, and as such within the newer interpretation of the use of force only in
self-defence principle.

5.1.2 The situation on the ground

The mandate itself is not sufficient to conclude that the FIB has become party to the conflict,
as it is the facts on the ground that determine the application of IHL, not policy documents,
mandates and doctrines. By referring to concrete episodes, one recent and two from the early
days of the FIB I will show that the mandate has been carried out in such a way that the FIB
indeed has become a party to the conflict.

In July and August 2013, the FIB supported the Armed Forces of the Democratic Republic of
the Congo (FARDC) with combat troops, attack helicopters, artillery and mortar fire when
they target the M23 in the areas in around Goma.?®® In October 2014, the FARDC and FIB
again attacked the M23 and removed them from the towns of Kibumba, Rumangaba and Rut-
shuru, which was seen to be the group’s strongholds.?*

On the 13 November 2018, the FARDC and MONUSCO launched what was a “jointly
planned offensive operations (...) with the intention of disrupting the Allied Democratic
Forces (ADF) activities”.?*? So far the operation in the Beni area has resulting in the retake of
key ADF positions and the capture of some of their personnel.*®*® Six peacekeepers, and an
undisclosed number of FARDC members were Killed in the action, and several more wound-
ed.294

This shows that the FIB supported one side of the conflict, namely the Congolese govern-
ment. As long as the FIB plan and carry out offensive operations together with FARDC it is
difficult to argue under international law that they are not party to the conflict.?*® The support
has been of such an extent that the FIB has become party to the conflict.

5.2 Is MONUSCO party to the conflict?
If the FIB and the peacekeepers in MONUSCO shall be considered as having different status
under IHL in the conflict in the DRC they must be two separate entities.

2% Tull (2017) p. 175

! Darren (2013)

22 UN Press Release (2018)
23 1hid

2% 1bid

2% Oswald (2013)
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When the UN Security Council mandated the FIB they chose not to establish it as a separate
legal entity which would have separated it clearly from MONUSCO. The mandate institutes
that the FIB is under control and command by the MONUSCO force commander.?*® This en-
tails that both FIB and the other MONUSCO peacekeepers are the same force. Also practical-
ly the FIB is a part of MONUSCO and not a separate unit. They share the same support sys-
tem and have the same uniforms and insignia.”®’ This means that is difficult for non-state
armed groups to distinguish MONUSCO from FIB peacekeepers. The FIB and MONUSCO
must therefore be considered as one entity.

Ferraro argues that since the FIB clearly is a party to the conflict this means that the whole
military component of the MONUSCO is party to the conflict and can be legal targets under
IHL, no matter which tasks they perform.”® Sheeran and Case?*® agree with Ferraro that
MONUSCO as whole, not only FIB, is to be considered as a party to the conflict, and all
peacekeepers in Congo have therefore lost their protection.

Moreover Sheeran and Case argue that this is also the UN’s view. They cite the fact that when
the then head of mission Martin Kobler in a press release®®condemned the killing of a
MONUSCO peacekeeper (that were not part of the FIB) he did not indicate that the killing
was a violation of international humanitarian law. In my view this cannot be held as conclu-
sive evidence of the UN’s view as the statement was three sentences and most likely an initial
statement motivated by a wish to express concern for the peacekeepers family and unit. Fur-
ther it does not state that international humanitarian law was not violated, it just leaves the
question open. Moreover, in a press release in response to the killing of a peacekeeper in May
2013 the spokesperson for then UN Secretary-General Ban Ki-moon stated that “the killing of
peacekeepers is war crime” (emphasis added).**

Even though the UN has acknowledged that peacekeepers have engaged in offensive opera-
tions targeting specific armed groups, the organization has never admitted that the peacekeep-
ers are party to the conflict.***Nevertheless, the UN has not tried to deny that it is party to the
conflict in the DRC.*® However, the UN has neither acknowledged that the FIB’s offensive

2% N Security Council Resolution 2098 (2013), para. 9
27 Sheeran and Case (2014) p. 9

%8 Ferraro (2014) p. 161

2% (2014)

%0YN Press Release, 28 August 2013

O1YN Press Release, 8 May 2013

%2 Oswald (2013)

%%3gheeran and Case (2014) p. 8

42



mandate may make its members legal targets under international humanitarian law.>** In a
press release commenting on the killing of seven peacekeepers in Congo in November 2018
the Security Council the “council underlined that deliberate attacks targeting peacekeepers
may constitute war crimes under international law” (emphasis added).*®®> The UN language
has changed from that killing peacekeepers is a crime that it may be a crime. This might be as
a reflection increased understanding of the status of peacekeepers under IHL.

5.3 Consequences of being party to the conflict
Parties to armed conflict are fighters, not civilians, and therefore the military personnel be-
longing to the FIB and MONUSCO are legal targets under IHL.>° This means that the peace-

keepers are legal targets for the extent of the conflict®, and so is their equipment and ba-
308 309
ses”.

In the resolution establishing the FIB the Security Council states “its condemnation of any
and all attacks against peacekeepers, emphasizing that those responsible for such attacks must
be held accountable”.**° This might be read as an indication that the Security Council has not
fully appreciated that they were giving a mandate that would result in that the mission became
party to the conflict. Further, it has been reported that several members of the UN Security
Council expressed surprised when briefed by the UN Office of Legal Affairs on a retreat for
Council members 22-23 April 2013 that the ramifications of the FIB might have on the pro-
tected status of UN peacekeepers under international humanitarian law.*'

If this awareness spread among the TCCs it might have consequences for member state’s will-
ingness to contribute troops. TCCs are often hesitant to send their personnel into mission are-
as where the risk of them being targeted is high. If the peacekeepers are legal targets under
IHL this risks increases, and the number of troops might decrease as a result. Often do also
the troops lack the right training and equipment for such missions.

$043enks (2015) p. 724
%5 UN Press Release, 15 November 2018

%% Which implication this might have for civilian personnel and police forces belonging to the mission is a dif-
ferent question that will not be discussed here due to space constraints.

%7 AP | arts. 48, 51(2), 52(2), AP Il art.13(2), CIHL Study rule 1
%8 AP | arts. 48, 52(2), AP Il art. 13(1), CIHL Study rule 7

399 \whittle (2015, p.861-2) also draws attention to another relevant issue namely the questions of improper use
of emblems and insignia309. He points out that “the Brigade’s use of the U.N. logo and colours during its offen-

sive operations is contrary to the spirit, in no the content of the rule”.

319 UN Security Council resolution 2098 (2013), preamble
311 Security Council Report (2013) p. 5
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DPKO senior management has worried that the FIB might cause retaliations against other UN
personnel that are less equipped to protect themselves.**? This might enforce the TCCs re-
sistance to send troops not only to the FIB, but to MONUSCO in general. This shows that the
UN bureaucracy has not fully taken into consideration that if FIB is a party to the armed con-
flict, so is MONUSCO.

Another concern is the potential implication peacekeepers as fighters might have for IHL. If
one argues that the rules are different for UN peacekeepers then for other parties to the con-
flict it would be quite easy to stretch the argument so that IHL does not apply to NATO
peacekeepers, AU peacekeepers and so forth either. In IHL it is fundamental that that the law
applies equally to all parties. If it does not, it will be increasingly simple for other parties to
claim that the law does not apply to them either. If FIB is not considered to be a party to the
conflict this would undermine IHL since any state party to an armed conflict could have non-
states forces fight on their behalf and claim that they have civilian protection unless DPH.

%12 Security Council Report (2013) p. 5
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6 Conclusions

In March 2011, then Norwegian Prime Minister, now Secretary General of NATO, Jens Stol-
tenberg said to the Norwegian Parliament that Norway was not at war in Libya and that “had
we been, Norwegian soldiers would have been legitimate targets”.*™® This shows that both
rebel leaders and Prime Ministers are concerned with how the principle of distinctions should
apply to peacekeeping operations, and that political leaders do not fully understand the impli-
cations for IHL.

The FIB case study has showed the mission’s mandate does not fulfil the three traditional
principles of peacekeeping, and that this has led it to become party to the conflict in Congo. If
the mandate had followed the three principles, the likelihood is that the mission would not
have become party to the conflict. This illustrates the strength of the principles of peacekeep-
ing is that they can serve to prevent the peacekeepers from becoming party to the conflict.

When UN peacekeepers become party to an armed conflict, IHL applies to them to the same
extent and in the same way as it applies to other parties to armed conflict. This means among
other things, that when some of the peacekeepers in a mission do become legal targets, this
may have effect for all the peacekeepers in that mission. There seem to be a lack of under-
standing of this both among the UN bureaucracy and among the TCCs.

Ultimately, the questions is what would the member states like UN peacekeeping to be, a neu-
tral force that mainly can be deployed when there is already a peace to keep, or an offensive
force that actively protects civilians by fighting those who harm them? The first alternative
will leave a bigger room for the UN to find the political solutions the HIPPO report say is the
only way to lasting peace, but might leave the UN open for criticism for not doing enough to
protect civilians and fulfil their mandates.

13 As quoted by Dagsavisen (2018) in Norwegian «Norge er i folkerettslig forstand ikke i krig. Hadde vi veert
det, hadde blant annet norske soldater veert legitime mal»
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