UiO ¢ Faculty of Law

University of Oslo

Flight in Legal Limbo:

An analysis of the public-private protection dilemma against refoulement of
North Koreans in flight

Candidate number: 8008
Submission deadline: 15 May 2016
Supervisor: Cecilia Marcela Bailliet

Number of words: 19,278




Acknowledgements

I would like to express a profound gratitude to Cecilia Marcela Bailliet, whose guidance and
input has been essential to the writing process. Your rich knowledge of refugee law and
passion for justice has been a source of inspiration during not only the writing of this thesis,
but throughout my master’s studies. Thank you for widening my perspectives in SO many

aspects and challenging me to stretch ways of thinking.

Heartfelt gratitude to the professors and staff at the Norwegian Centre for Human Rights for
the most challenging and rewarding education experience as well as a truly koselig

environment | could have wished for.

A special thanks to the amazing group of relentless, passionate individuals I’ve met through
this program for sharing in all the laughs and tears. Particularly to Stine Solvoll Navarsete,
Eivind Digranes, Inga Marie Nymo Riseth and Marianne Angvik—thank you for fulfilling all

of this millennial girl’s #squadgoals.

A warm thanks is also due to Johanna Strikwerda and Sharon Ji Ae Lee for taking the time to

proofreading drafts in a short amount of time.

To my family and loved ones, thank you for your unconditional love and support through

thick and thin. Words cannot express my gratitude.

Zoé Eunjae Lee
Oslo, 15 May 2016



Abbreviations

1967 Protocol
CAT
CEDAW

COl

COl Report

CRC
DPRK
ECHR

ECtHR
HRC

HRW
ICCPR
ICESCR
ICJ

Lao PDR
PDS
Refugee Convention
UDHR

UN
UNHCR
VCLT

The Council

The Protocol Relating to the Status of Refugees

Convention against Torture

Convention on the Elimination of all Forms of Discrimination Against
Women

Commission of Inquiry on Human Rights in the Democratic People’s
Republic of Korea

Report of the Commission of Inquiry on Human Rights in the
Democratic People’s Republic of Korea

Convention on the Rights of the Child

Democratic People’s Republic of Korea

European Convention for the Protection of Human Rights and
Fundamental Freedoms

European Court of Human Rights

Human Rights Committee

Human Rights Watch

International Covenant on Civil and Political Rights
International Covenant on Economic, Social and Cultural Rights
International Court of Justice

The Lao People’s Democratic Republic

Public Distribution System

The Convention relating to the Status of Refugees

Universal Declaration for Human Rights

United Nations

United Nations High Commissioner for Refugees

Vienna Convention on the Law of Treaties

United Nations Human Rights Council



Table of contents

ABBREVIATIONS ...ttt ettt et e s e s e et et e stesbeaneereaneaneens 11
FIGURES AND TABLES. ..ottt Vi
1 INTRODUCTION. ...ttt sttt st reasaesa e e et e eeseestenseaneeneans 1
S R = - Tod (o | (01U [ o SRS 1
1.2 AIM QNG PUIPOSE .ttt bbb bbbttt e b e b sttt b e e e nn e 3
1.3 DEIINITIONS. ...ttt bbbttt bbb n e 4
1.3.1  The label deDate.......ccoieiiiee e 5
1.4 Methodology and tNEOTY .......c.eiiiiece et re e be e nres 8
1.5 ReEAEI™S GUIAE ..ooveiiiiiiiieei i 11
2 DPRK: CAUSES OF FLIGHT ..ottt 12
2.1  The general human rights situation in NOrth Korea............ccocooviiieneniieeee 12
2.2  Systematic discrimination: Songbun Class SYStEM .........cccvevieiieiieieeie e 14
2.3 RIGNTTO TOOM ...t bbbt 15
2.4 Freedom of movement and forcible repatriation............cccccccveviiieii i, 16
2.5 Causes of flight: Valid reasons against retUrN ............ccooeieiinieninieienese s 18
3 NORTH KOREAN ‘DEFECTORS’: IDENTITY IN LEGAL LIMBO........c.ccceuve... 19
3.1  The Principle of non-refoulement: Protecting the North Korean ‘refugee’ in international
OSSPSR PSP 19
L1 RETUGEE AW ...ttt 20
3.1.2  Human rights and general international law..............c.ccceoieiiiiiii i 20
3.1.3  «Chain» refOUIBMENT ........cooiiieiiee e nne s 22
3.2 ‘Refugee’ status determination of North Koreans in international [aw ..............cccccviiennn. 22
3.2.1 Prima facie claim to refugee Status ...........cccooerereiiiiiniiieee e 23
3.2.2  RefUQEE SUN PIACE ... .iciie et 24
3.2.3  Establishing a “well-founded fear” of persecution............cccccevvvrieieniieneeicnnennen 24
G T O] 101 [0 To [ o =] 4= T RSP PPRTSR 26
4 EXISTING LEGAL DUTY BEARERS: OBLIGATIONS AND PRACTICES OF

TRANSIT STATES .. 28



4.1

4.2

4.3

4.4

5.1
5.2
5.3

5.4

5.5

6.1
6.2

4.1.1 International and domestic legal obligations............ccocoviiiiieiiii i 29
4.1.2  Practices and JUSLITICAtIONS .......cccccviiieiieiiiiece e 30
4.1.3  ConClUdiNgG rEMAIKS. .....ccuveiiiiiiiee et 32
RUSSIA ...ttt bbb bbb b bbbttt b e bbbt n e 32
4.2.1 International legal OblIgAtIONS ..........cccoiiiiiiii s 32
4.2.2  Practices and JUSLITICATIONS ........ccoueiieiieiciiece e 32
4.2.3  ConClUdiNG FEMAIKS. ......ccueiiiiiiei s 34
Southeast Asian States (Lao PDR, Thailand, Viet Nam)..........cccccoceviiiieiiieie e 34
4.3.1 International legal ObBIIgAtIONS ..........cccuiiiiiiii e 35

4.3.1.1  LAO PDR ...ttt bbb 35

4.3.1.2  TRAHANG ..o s 36

4.3.1.3  VIBEINAM .ottt 36
4.3.2  Practices and JUSTITICAIONS ..........cooiiiriiieiee i 37

4.3.2.1  LAOPDR ..ottt 37

4.3.2.2  VIBEINAM ..ot enes 38

4.3.2.3  THAHANG ..cveiiiiee s 39
G T O] [0 1] oo OSSPSR 39
Concluding remarks: The hindrances to bearing duties............c.cccvveieiievieeie s 40
MINDING THE GAP: THE ‘WHO’ AND ‘WHY’ OF THE DILEMMA................... 43
The ‘who’: the protective rescue practices Of NON-State aCtorsS..........ccooveveeierieneeienieinen 43
The ‘why’: political hindrances and the dominance of securitization ...............ccoccveerunennne 45
The ‘who’ and ‘why’: the flawed SYSteML........ccueiiiiiiiiici e 47
The ‘why’ and ‘what next’: refugee regime frustrations and survival migration ................ 48
5.4.1 Regime stretching and a soft law framework ..............ccccooveiiiiiiii i 51
5.4.2  Survival migration and North Koreans in flight............cccccooiiiiniiiieen, 53
CONCIUAING FEMATKS ..ottt 57
CONCLUSION L.ttt bbbt b et ettt sbenbeens 59
Research qUESLION FEVISITEA. ..........cueiieieiieii et nnes 59
Towards a reinterpretation of the non-refoulement principle..........cccooveviiiiieiie e, 60
TABLE OF REFERENCE ........coo ittt 63



Figures and Tables

Section Figure or Table Page
131 Table 1: Heller, Reference table of the Korean-language debate 5-6
1.3 Figure 1: Human Rights Watch, Terminology of North Koreans in flight 7

4 Table 2: Treaty ratification of relevant transit states 29
5.4 Figure 2: Betts, survival migration-refugee terminology 51

Vi



1 Introduction

My own story starts with my escape in 1997, when | was 17. | did not crawl
through a tunnel or over an electrified-wire fence, nor was | spirited in disguise
across the demilitarized zone. I lived near the border with China, and one night |
simply left home and walked across the iced-over river that separated the two
countries. | was fortunate that my family had close relationships with some of the
border guards, so | was able to cross without incident.

-Hyeonseo Lee!
This story of escape does not appear to be a story of a refugee escape at first sight— it
lacks the certain drama, the adrenaline, the blatant deprivation of a dozen human rights
in a single anecdote one may be conditioned to expect from a ‘refugee escape story.’
However, after this relatively ‘smooth’ escape across the border between the
Democratic People’s Republic of Korea (DPRK or North Korea) and the People’s
Republic of China (China), Hyeonseo faced a different violator and had to live in hiding
in China for a decade before finding her way to an eventual escape.?

1.1 Background

Kim Jong-Un’s rule of the DPRK has kept the human rights situation dire within its
borders, and heightened both the risk of its people attempting to escape and the
punishment they face upon repatriation. Tight controls on its border with China have
further reduced the number of North Koreans able to flee and seek refuge.* In 2015, the
number of North Koreans reaching the Republic of Korea (South Korea) hit a 13-year

record low,® which some experts® attribute to Kim Jong-Un’s stricter border controls,

! Lee 2015

2 Sinosphere 2016
> HRW 2016

* HRW 2015

> Power 2016



including new border fences, increased troops in frequently crossed areas, and the “a

high level of refoulement.”’

The few who have been able to escape the repressive
regime face another arduous journey, from China to several Southeast Asian countries,
including the Lao People’s Democratic Republic (Lao PDR), Thailand, and Viet Nam,
from where they, if successful, are able to seek asylum at embassies, most often that of
South Korea.?2 Many, however, are stuck in China, often the first transit state, where an
estimated 100,000 to 300,000 North Koreans are living in hiding.® The number is
difficult to estimate, as they reside clandestinely in China.'® This journey is made more
difficult, as China continues to label all North Koreans in its country as “illegal
economic migrants” and routinely repatriates them,* citing a secret bilateral Sino-
Korean treaty to which they claim to be bound.* In early February 2016, Russia and
North Korea have also signed a similar agreement on the extradition of “illegal

immigrants” between their respective countries.*®

Should they make it through China, the fleeing North Koreans face the fear of being
captured by the local authorities of Southeast Asian countries, who deport them back to
China. As recently as October 2015, nine North Koreans were apprehended by
Vietnamese police and handed to the Chinese police, who then proceeded to transfer
them to a military garrison near the North Korean border.** In May 2013, Laos also
deported a group of nine North Koreans, including five children, to which the United

6 Seymour 2005, p. 16; Others have attributed it to improving economic conditions within North Korea, lack
of job security in South Korea upon resettlement, etc. See: NK News 2015 and Lankov 2015

" NK News 2015

8 HRW 2015, supra n4

° HRW 2002, p. 2; United States Committee for Refugees and Immigrants 2009;

According to Song 2015, p. 401, “No official data is available on how many North Koreans live in China. In
the early 2000s, the PRC government’s estimation is around 10,000-50,000; the ROK at 30,000-50,000; the
US State Department at 75,000-125,000; the United Nations High Commissioner for Refugees (UNHCR) at
50,000-100,000; and NGOs at 100,000-300,000 (Lee 2001-2002, 2004; Lohman 1996; Seymour 2005).”

10 A/HRC/25/CRP.1 para 395, 396—The COI cites various numbers and sources including a 2005 estimate of
50,000; a 2006 estimate of 100,000; a 2010 survey finding of 6,824 and 7,829 children born in China to
North Korean mothers; and a 2013 estimate of about 7,500 adults and 20,000 children by KINU.

" HRW 2015, supra n4

12 Chan &Schloenhardt 2007, p. 224

® Rbth.com 2016

“ HRW 2015b



Nations High Commissioner for Refugees (UNHCR) expressed deep concern and
strongly urged states to “adhere to the principle of non-refoulement as a core tenet of
customary international law.”*® Despite continued condemnations from the international

community, blatant disregard for international law and principles persist.

As such state challenges remain, North Koreans have increasingly turned to seeking
assistance from various sources— brokers, missionaries, and human rights NGOs and
activists— to ‘smuggle’ their way to freedom.'® These individuals, who have risked
everything to leave their homes in search of their human dignity and rights, are not
finding themselves protected against return in these transit states. This should prompt
the international community to question, who are the duty bearers of the right against

return of this vulnerable group? Whatever the answer to this question, is it enough?
1.2 Aim and purpose

The purpose of this thesis is to identify both the public and private protections available
to North Koreans in flight with regards to their right to be protected against return, and
to question whether the findings prompt the international community to reinterpret non-
refoulement obligation. To that end, it will define the legal identity of North Koreans in
flight and the corresponding right against return; identify the duty bearers in law and in
practice; explore the public-private protection dilemma; and re-evaluate the obligation
to the non-refoulement principle this case poses to the international community. My

research question is, therefore:

Should the international community reinterpret non-refoulement obligation in light

of the public-private protection dilemmas presented by the North Koreans in flight?

To make the question researchable and the findings concretely communicable, the main

question is supported by the following three sub-questions:

> UNHCR 2013
'®Song 2015



- Sql: What is the legal identity of North Koreans in flight and the consequent
rights afforded to them?

- Sg2: Who are the legal duty bearing states in question, and are they fulfilling their
duties to protect North Koreans in flight?

- S03: Who is fulfilling the duty to protect the right of North Koreans in flight in
practice and if it is not the legal duty bearers, why is that so?

1.3 Definitions

The public-private protection dilemma refers to the problem gap of the rights protection
presented in the case of North Koreans in flight, where the legal protection of states as
primary duty bearers is existent in law but lacking in practice, leaving a gap that is filled
by private, non-state actors in practice. Non-refoulement obligation is understood
primarily by the substantive obligations the relevant states have under the relevant law,
to provide protection against return of an individual who is likely to face persecution,
torture, or other ill-treatment upon return. This definition and principle is further
explained in detail in section 3.1. A transit state is understood as a state that fleeing
North Koreans pass through, en route to their final asylum-seeking destination, be it the
most frequented destination of South Korea or elsewhere.'” Duty bearer is primarily
understood in its traditional legal understanding of a state as a duty bearer to the rights
of an individual. However, it is noted that the possibility of a broader understanding of
non-state actors as duty bearers, who are not obliged by law but fulfil the duty to a right
in practice, is explored. In such situations, the term de facto duty bearer is used. Public
protection refers to protection provided by a state duty bearer and private protection
refers to protection provided by a non-state actor or a de facto duty bearer. The

protection dilemma refers to any clash or gap between these two protections.

When addressing the rights of North Koreans in flight, these rights primarily refer to the

right against forcible return, unless otherwise specified. In the same vein, duty to protect

v Increasingly, North Koreans are seeking asylum in western states, including the United States and the
United Kingdom. See KINU 2015.



is used as shorthand to refer to the duty to protect against forcible returns. The term
repatriation is understood as forcible return to the DPRK, and is used interchangeably

with ‘return.’

When speaking of North Koreans in flight, or fleeing North Koreans, | refer to North
Koreans who have willingly left the DPRK borders, and are in a third country yet to be
given the chance to seek or be granted asylum. This includes those living or moving in
hiding in third transit countries. This does not mean that they have to be in a literally
physical, locomotive state, as many are stuck in a transit state, unable to avail
themselves to a constant state of escape. There is no consensus over the terminology
used to refer to this vulnerable group. As the terminology directly affects the legal
identification of this group, and consequently their legal rights and protection, a short

overview of the debate is provided below to inform the reader.
1.3.1 The label debate

North Koreans who have left the DPRK are given many labels in the social, political
and legal discourses. These labels include: ‘defector’, ‘refugee’, ‘asylum seeker’,
‘escapee’, ‘economic migrant’, and ‘illegal immigrant’. This terminology debate in both
academia and government practices, and both Korean and English languages, has yet to
be settled in a unified agreement. This seemingly minor debate is crucial in determining
the legal protection rightfully entitled to this group. A selection of widely used terms

and their implications are discussed below in both the socio-political and legal contexts.

In the Korean-language discourse, there has been a complex list of terms used over the
years, reflecting the history, societal, and political changes and implication in South

Korea.'® Nan-min, the Korean word for ‘refugee’ was used in the 1990s,'® with regards

¥ Note. From Terms of Endangerment: Evolving Political and Legal Terminology for North Koreans(Heller
2011, p. 14), Table 1:

Korean Term (period used) Transliteration Meaning

£ X} (1948-1990) Gwi-sun-ja ‘defector’, or ‘person who used to be an
enemy’

w1 (1990) Nan-min ‘refugee’




to North Koreans who fled the humanitarian crisis and famine that killed up to one
million North Koreans, approximately 3-5% of the population.”® However, this term has
since been replaced with a wealth of labels, all laden with different connotations,
reserving the use of nan-min for discussions of international refugee issues. The
variation and change of the term over time carries a political and societal, rather than a
strictly legal, significance in South Korea, as it reflects the changes and tensions
“between the North Korean refugee groups, South Korean government organisations,
and international humanitarian organisations” over the corresponding time.?* The term
‘defector’, or tal-buk-ja, literally meaning ‘people who fled or escaped the North’, is the
most widely used in the media, government statements, and academic reports.? In the
latest English publication of South Korean Ministry of Unification, this group of North

Koreans is referred to as both ‘defector’ and ‘refugee’ interchangeably.23

An added dilemma in the debate is the lack of distinction in labels between North
Koreans who have been granted asylum and are resettled and those who are still in
flight, yet to reach safety, both often being singularly called ‘defector.’®* This lack of
distinction between those who have been provided the access to asylum- seeking
procedures and those who still risk the danger of being returned further muddles the line
between what labels correspond to which rights. Hence, the Korean-language discourse
provides more insight into the local political and social landscape than the identification

of international legal rights held by North Koreans in flight.

53lo] &= (Post 2000) Buk-han-i-tal-ju-min ‘North Korean migrant’, sometimes ‘North
Korean escapee’

A €1 71(2005-2008) Sae-teo-min ‘new settlers’, ‘persons with new homes
who live with hope’

g5z} Tal-buk-ja ‘North Korean refugee’, also ‘defector’,
‘those who escaped the north’

Ko et al 2004, cited in Heller 2011, p. 16

20 Haggard & Nolan 2008

! Heller 2011, p. 15

*2 Shim 2013, p. 123-24 ; Chung 2008, p. 12

2 ROK MOU, White Paper on Korean Unification, 2014
**suh 2002



The international discourse, too, uses the terms loosely and often almost
interchangeably, between the terms defector, migrant, asylum seeker and refugee.?
However, there have been attempts to distinguish the uses of the terms. In its 2002
report on North Koreans in China, Human Rights Watch (HRW) used three of the most
commonly used terms—*‘refugee’, ‘migrant’, and ‘asylum seeker’— defining them as
related, but separate terms. ?® HRW defined ‘migrant’ as “persons who leave their
country for economic or other reasons”; ‘refugee’ as “migrants who are entitled to
protection from repatriation because they have a well-founded fear of persecution in
their homeland”, and ‘asylum seeker’ as “migrants who do not intend to return to their
country; some of this subset of migrants may also be refugees under the terms of
international law.”?’ In their use of the term ‘refugee’, HRW included the North
Koreans who were attempting to seek asylum in South Korea, due to the DPRK
government policy of persecuting anyone who attempted the move to the south,
“regardless of their motive in seeking to migrate”.”® According to the above, HRW’s

terminology of North Koreans in flight can be organized follows:

Asylum
seekers

Refugees

Figure 1: Human Rights Watch, Terminology of North Koreans in flight *°

% For further context of international use, the 2014 Report of the Commission of Inquiry on Human Rights in
the Democratic People’s Republic of Korea (COI Report) uses the term ‘defector’ 30 times, mostly in
quotation in reference to interview testimonies. The term ‘refugee’ is used 45 times, but in reference to the
international legal regime, rather than in specifically addressing the group.

® HRW 2002, p.8

* Ibid

% Ibid

» Figure 1 is drawn by the author, based on the definitions described in HRW 2002.



The HRW report, the report of the Commission of Inquiry on Human Rights in the
Democratic People’s Republic of Korea (COI Report), as well as well as many legal
academic articles make the point that this group of North Koreans in flight merit a
refugee status in international law, and thus are entitled to protection accordingly. Is this
claim grounded in existing international law? If not, what is the legal identity of this
group? Upon the basis of this label debate as foundational knowledge, these questions
are further explored in chapter 3 to determine the legal identity of this group, as

prompted by sub-question 1.
1.4 Methodology and theory

As the above question requires a research of international and political nature, a
multidisciplinary approach is needed. Whilst acknowledging the essential necessity of a
legal analysis in any discussion of refugee law, this approach is taken to enrich the legal
analysis with political science perspectives that are more updated in its research with
recent developments in refugee and migration flow. With regards to the legal analysis, I
follow the law in context approach to analyze the law within its broader social and
political contexts.®® It will establish and analyze the laws de lege lata, identifying the
relevant primary legal sources acknowledged in Article 38 (1) of the International Court
of Justice (ICJ) being international conventions, customary law and general principles
of law, as well as relevant bilateral treaties may inform State compliance to international

law.

In understanding the political situation in which the relevant refugee protection regime
and relevant states find themselves, | employ the international security theory of
international relations and forced migration. The DPRK presents various unigque cases
meriting academic studies. A few of those aspects are explored in this thesis, including
its politically unique position in today’s post- Cold War era and the unique legal
adversities faced by the outflow of its population, both explored in this thesis. The
chosen theory and school of thought are relevant, as it is based on the international

% McConville and Chui 2007 p. 1-5; Ratner & Slaughter 1999



political history understanding of “the refugee problem [as] essentially political’ rather
than humanitarian,”" in which the power dynamics and various interests of the relevant
states, as well as the UNHCR, heavily affect the protection scheme. Academics of this
school of thought argue that the “state-centric notions of security undermine the security

of individual refugees and other forced migrants,”

with forced migration frequently
being an “instrument of state foreign policy.”*® According to this theory, viewing issues
of refugees and forced migration also affects burden- sharing, as it “encourages an
atmosphere where the hosting of refugees is understood by states as a zero-sum game
rather than a question of solidarity with each other and with refugees.”* Some
academics call for the desecuritization of the issue, arguing that the reasons for
securitizing the refugee problem is outweighed by the problems caused.® This theory is
relevant to the unique case presented by North Korea and its people in flight, as it
encompasses the nuances of the power dynamics between various actors and aptly

places the refugee dilemma conversation within that setting.

To understand the particular population outflow from this unique political context, |
further employ the concept of survival migration, developed by Alexander Betts within
the same scholarship of international relations and forced migration. This will enable
the research to interpret the identity of the North Koreans in flight beyond that of the
legal structures that currently exist and in the context of other populations of forced
migration and the non-refoulement obligation in a wider scope. The concept of survival
migration is defined as “persons outside their country of origin because of an existential
threat to which they have no access to a domestic remedy or resolution.”® In theory,
survival migrants have rights under international humanitarian law but are not ensured
of those rights in practice, as a clear universal institutional framework does not exist. |

will explore Betts’ concept in detail—its definition, case studies, and solutions to the

* Coles 1989, p. 394, as quoted by Betts 2014

* Betts 2014

* Greenhill 2010, cited in Betts 2014

** Hammerstad 2011, p. 239

* Waever 1995, cited in Hammerstad 2011, p. 239
*® Betts 2010, p. 362



non-refoulement obligation dilemma— and explore whether or not the case of North
Koreans in flight is a case study of survival migration. If so, | will further discuss what
analyzing this unique case in light of the survival migration concept means in moving
forward. In analyzing both the legal basis and international relations perspective of the
problem of the North Koreans in flight, 1 aim to shed light on the gap of protection
provided in the de lege lata, as well as explore the de lege ferenda, informed by this

international relations theory and approach.

As such, the conducted research is primarily a desk-research study of legal and extra-
legal sources, consisting of secondary literature, ‘soft law’ sources, NGO reports, and

up-to-date news sources.

Due to resource constraints, | have chosen not to conduct interviews, but rather sought
to present a thorough overview of the existing protective regime and its problems, if any
are found, regarding this group of vulnerable people through the abovementioned
sources. Another limitation of the study is the nature of the vulnerable group in
question. As North Koreans in flight, by definition, live in transit clandestinely, the
available data and its validity can be in question. Acknowledging this, | have sought to
refer to the most reliable sources, including various reports by governments, NGOs, and
UN monitoring bodies. As such, the timely 2014 COI Report will have a particular
prominent role in the thesis as an authoritative secondary source on the domestic human
rights situation in North Korea. However, as many of the recent developments regarding
bilateral treaties occurred during the writing of this thesis, | have inevitably referred to
various news sources and not the treaties themselves, which have not yet been made
public. In this regard, | have also made efforts to find reliable sources, checking with

multiple news outlets for verification.

Existing literature on the rights of North Koreans in flight discuss various relevant law

and its applicability to this vulnerable group. Some literature also suggests solutions,

10



many presenting proposals on the level of state actors.®” By analyzing this case of
public- private protection dilemma through both a legal and international relations
perspective, particularly by operationalizing the concept of survival migration, | aim to
bring to light the potential of this case study to be a part of the wider discourse on the
obligation to the non-refoulement principle and produce a thesis that adds to the
discourse of human rights protection of North Korean refugees in flight.

1.5 Reader’s guide

The thesis is structured into six main chapters. Chapter one has sought to provide a
thorough background to the context, research question and the methodology chosen to
answer it. Chapter two will outline the domestic human rights situation in North Korea
which prompts the departure of North Koreans. Chapter three will proceed to discuss
the legal identity of this group of North Koreans in flight, and the corresponding rights
entitled to their identity, and brings to the fore the non-refoulement principle upon
repatriation. Upon establishing their legal identity, chapter four will discuss the relevant
international, multilateral, and domestic legal sources, and seek to identify the
corresponding legal duty bearers, and assess their fulfillment of the identified duties.
Based on the presented findings of duty fulfillment in the previous chapter, chapter five
will seek to identify the de facto duty bearers in practice, if they are found not to be the
same as the legal duty bearers identified in the previous chapter, it will explore the
cause of this misalignment. To this end, this chapter will also employ the international
security theory and explore the concept of survival migration in the context of the North
Koreans in flight. Chapter six will provide a brief conclusion to the main research
question and outline possible proposals for supplementing the existing refugee regime

and legal system of protection.

% Lee, E. 2004; Lee, K. 2008; COI Report; HRW 2015b
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2 DPRK: Causes of flight

Understanding the political context and human rights situation within the DPRK that
causes the tens of thousands of North Koreans to flee® is an essential part of the
analysis of the protection dilemma, as it informs the legal identity of the North Koreans,
the corresponding rights, and the various state and non-state actors involved in its
protection. Prior to discussing the duty bearer status of transit states, this chapter
examines the common causes for departure that calls for the application of non-
refoulement principle. Section | of this Chapter will give an overview of the domestic
human rights situation in North Korea. The following sub-sections will detail the
particular human rights concerns specifically relevant to North Koreans who flee in
order to inform the following chapters on the legal identity of fleeing North Koreans,

and the corresponding rights and duty bearers.
2.1 The general human rights situation in North Korea

The DPRK has long been criticized by the international community of depriving and
violating its people of “almost every aspect of their human rights.”** On 7 February
2014, the COI Report, established the year prior,*® was submitted to the United Nations
Human Rights Council (the Council) in its 25" session.*! Despite being a State Party to
the International Covenant on Civil and Political Rights (ICCPR), International
Covenant on Economic, Social and Cultural Rights (ICESCR), Convention on the
Elimination of all Forms of Discrimination Against Women (CEDAW), and Convention
on the Rights of the Child (CRC),* the DPRK was found in “systematic, widespread
and gross human rights violations.”* The documented abuses included cases of torture,

execution, rape, enslavement, imprisonment, murder, among others. The Commission of

® Supra,n 9

¥ Amnesty International 2016
0 A/JHRC/22/13

*' A/HRC/25/63

*> A/JHRC/25/63, para 21

** AJHRC/25/63, para 80

12



Inquiry on Human Rights in the Democratic People’s Republic of Korea (COIl)
concluded that the violations were of such “gravity, scale and nature” as to “reveal a
State that does not have any parallel in the contemporary world”, in many instances
constituting crimes against humanity. ** On 27 March 2015, the Council adopted
resolution 28/22 and condemned these systematic, widespread, and gross human rights
violations.* The United Nations (UN) General Assembly 3rd Committee followed suit,

issuing a resolution condemning the abuses in December 2015.

Since the landmark report of the COI up until the time of this thesis being written, there
has been no external, documented improvement of the human rights situation, *” other
than that which the DPRK itself claims.*® On 19 January 2016, the Special Rapporteur
on the situation of human rights in the DPRK, Marzuki Darusman, reported that these

49 without improvement and

documented crimes against humanity “appear to continue
called for “concrete steps aimed at achieving accountability”.>® Despite the continued
international concerns and condemnations, the DPRK continues to vehemently deny the
violations, arguing that its people “enjoy genuine human rights.”>" During the 31
session of the Council on 1 March 2016, the DPRK stated via its foreign minister, Ri
Su-yong, that it will boycott any Council session that examines its human rights record
and will “never, ever” be bound by their resolutions.>* On the subject of North Koreans
who leave its borders, the DPRK accused the United States, Japan, and South Korea of

sending disguised agents to “[seduce] the DPRK citizens to flee the country” to become

* AJHRC/25/63, para 80

* A/HRC/28/L.18

*® A/RES/70/172

ad A/HRC/28/71, para 3 (18 Mar 2015: «Sadly, the situation on the ground has not changed since the release
of that report»); A/HRC/31/70

*® The DPRK claims that it is experiencing an «unprecedented-ever grand garden full of genuine enjoyment
of human rights», Statement of H.E. Mr. Ri Su Yong, Minister of Foreign Affairs of the DPRK, High-level
segment of the 31 session of the UN Human Rights Council, Geneva, 1 March 2016

* AJHRC/31/70, para 1

> A/HRC/31/70, para 2, 46

>t KCNA, Report of the DPRK Association for Human Rights Studies 2014; NK News 2014

>? Statement of H.E. Mr. Ri Su Yong, Minister of Foreign Affairs of the DPRK, High-level segment of the 31
session of the HRC, Geneva, 1 March 2016, p. 4
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the “so-called North Korean defectors” who “fabricate and sell groundless testimonies

by trying to make them sound as shocking as possible.” 3

2.2 Systematic discrimination: Songbun class system

One of the six main findings of the COI Report was the DPRK’s discrimination of its
people, based on their State-assigned social class, known as the Songbun class system.
Literally meaning “ingredient”, songbun effectively refers to the background of a North
Korean citizen. Through the songbun system, the state categorizes its citizens into three
broad classes— core, wavering, or hostile > —based on “their perceived political
allegiance to the regime, ascertained by reference to family background and particular
actions taken by family members.”* These three classes then determines the citizen’s
residency, occupation, access to food, health care, education and other state services,
affecting their right to food, education, and freedom of movement, among other core

human rights.>

The COI Report details and quotes witness testimonies of North Koreans who credit
their suffering harsh discrimination, or witnessing that of others, to the according
songbun class.”” Reversely, it also appears to alleviate the punishments for those of
higher songbun class. *® The songbun class system directly violates the non-
discrimination principle, the entitlement of rights to all without distinction of any kind,
as stipulated by Article 2 of the Universal Declaration for Human Rights (UDHR), the
ICCPR, and the ICESCR, as well as Article 1 of the CEDAW, the latter three being
treaties which the DPRK has ratified. *® In addition, the core of the songbun

determination being reliant on the political allegiances of the citizen is especially of

> |bid., p. 3

>* A/HRC/25/CRP.1, para 271, footnote 288— A former DPRK official testified to the COI that there are
actually 103 songbun classes within the three broad classes today, which he reported to the South Korean
authorities.

>> A/HRC/25/CRP.1, para 117

>® A/HRC/25/CRP.1, para 117, 271-273

> A/HRC/25/CRP.1, para 192, 232, 233, 245, 271, 272, 275, 280, 283, 284, 287-299

> A/HRC/25/CRP.1, para 280

*® OHCHR Indicators, DPRK
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concern to the refugee status determination, which will be further discussed in the
following chapter.®

2.3 Rightto food

According to the DPRK Constitution,®* the state is to provide its citizens with adequate
food, and does so through a food rationing system consisting of the Public Distribution
System (PDS) and the food rationing mechanism in cooperative farms.®” Theoretically,
the rations are to be calculated depending on the amount of work done by the citizen,
and the ratio of rice to less nutritious grains depending on one’s place of residence,
which in turn, depends on one’s songbun class. ®* However, the collapse of the PDS in
the mid-1990s and the subsequent mass starvation that followed resulted in an
increasing outflow of DPRK citizens to China and Russia in search of food®* and forced
the DPRK authorities to seek international aid in 1995.% Since the 1990s, alternatives to
the State distribution system have emerged, most notable among which is the
jangmadang economy, or the informal economic market place. ®® Despite the
alleviations since the 1990s, the COI Report notes that hunger and malnutrition still

persisted on a widespread level in 2014.%

The DPRK’s inadequacy in providing its citizens of such a fundamental right is a direct
violation of the DPRK citizens’ right to food. The human right to adequate food is
recognized in various human rights instruments, including Article 25 of the UDHR,
Article 11 of the ICESCR, and Article 24 and 26 of the CRC.% This “fundamental right

% see section 3.3

®! Article 25 (3) of the DPRK Constitution declares: “The state provides all the working people with every
condition for obtaining food, clothing and housing.”

®2 A/HRC/25/CRP.1, para 506

® A/HRC/25/CRP.1, para 508

* Lee 2005, p. 8

® A/HRC/25/CRP.1, para 512-514

% A/HRC/25/CRP.1, para 519

* A/HRC/25/63, para 55

* CRC Art 24, 26
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of everyone to be free from hunger”®

is very closely interconnected to the right to life,
the protection of which should be widely interpreted to include states adopting all
possible measures to increase life expectancy, “especially in adopting measure to
eliminate malnutrition and epidemics.”’ It is an inclusive right, a right that cannot be
“limited to a discussion of the minimum calories, proteins and other specific nutrients

required” for mere survival.”

2.4 Freedom of movement and forcible repatriation

Among its principle findings, the COIl Report highlighted the DPRK’s violations of the

2

freedom of movement and residence, ”* stating that the DPRK’s systems of

indoctrination and discrimination violate “all aspects of the right to freedom of

5573

movement,”"” with the State forcibly assigning both place of residence and employment

which creates a “socioeconomically and physically segregated society.””*

The ICCPR, to which the DPRK is a State Party, guarantees everyone the right to
liberty of movement, freedom to choose his residence, and freedom to leave any
country, including his own.” In its domestic law, the DPRK guarantees this freedom in
Article 75 of its Constitution, stating that “the citizens shall have freedom to reside in
and travel to any place.” "® However, contradictory to the provision of this freedom,
Article 117 of the DPRK Criminal Code dictates that any persons “who crosses the
border without permission shall be punished by a sentence of three years or less labour

9l 7

re-education.””’ Further, its Article 47 states that any persons “who escape to another

country” is guilty of “betrayal of his motherland and people,” in the same category as

% |CESCR Art. 11(2)

70 HRC, GC No. 6, para. 5

" A/HRC/25/CRP.1, para 497

7> A/JHRC/25/63, para 38-45, A/HRC/25/CRP.1 para 355-492
”® A/HRC/25/63, para 38

™ A/HRC/25/63, para 39

> |CCPR Art 12(1), (2)

’® DPRK Constitution Art 75

7 DPRK Criminal Code, Art 117 as cited in A/HRC/25/CRP.1
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espionage and treason, condemnable of “at least seven years or more labour re-

. . . . . . . . 78
education,” or “execution and forfeiture of all properties,” in “serious violations.”

Article 12(3) of the ICCPR does allow restrictions to the liberty of movement, only
under exceptional circumstances’®— they are not to be restricted except “those which
are provided by law, are necessary to protect national security, public order (ordre
public), public health or morals or the rights and freedoms of others, and are consistent
with the other rights recognized in the present Covenant”®. According to the UN
Human Rights Committee (HRC) General Comment No. 27, the restrictive measures
must not “impair the essence of the right”, be proportionate to the interest to be
protected.® Even if the DPRK was of the argument that its citizen exercising his or her
right to leave the country constitutes a threat to national security or any of the above
listed exceptions, it is not at all consistent with the other rights recognized in the
ICCPR.?2 Not fulfilling the exception required to restrict its citizens’ right to freedom of
movement, the DPRK violates both international human rights law and its own

Constitution.®

Despite the DPRK-imposed “virtually absolute” travel ban abroad and its enforcement
via strict border controls, DPRK citizens still take the risk in fleeing to China.®* Since
the mass starvation of the 1990s caused an invisible exodus of fleeing North Koreans,®
the DPRK authorities has “systemized their punishment of repatriated persons”, through
close coordination with different security agencies, especially with that of China.®*®Upon

apprehension or forcible repatriation, DPRK officials “systematically subject them to

’® DPRK Criminal Code, Art 47 as cited in A/HRC/25/CRP.1

" HRC, GC No. 27 to Art 12, para 13

% 1CCPR Art 12(3)

8 A/HRC/25/CRP.1, para 378; HRC GC No. 27

8 A/HRC/25/63— The inconsistency of this practice with other recognized rights in the ICCPR is made very
clear in the rest of the COl Report. A detailed discussion of the entirety of the report is omitted for the
purposes of this research.

& Tan 2015, p. 140— Tan states that the DPRK violates its own Criminal Code as well.

¥ A/HRC/25/63, para 42

® Human Rights Watch 2002

¥ A/HRC/25/CRP.1, para 401
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persecution, torture, prolonged arbitrary detention and, in some cases, sexual violence,
including during invasive body searches.”®” Additional punishments include forced
abortions and killing of babies born to repatriated women and executions or forcible
disappearances into political prison camps of repatriated persons found to have been in
contact with South Koreans or Christian churches.® These punishments, and many
others documented in the COI Report through testimonies, fall under torture and/ or

cruel, inhuman and degrading punishment as is defined in the Torture Convention.®®
2.5 Causes of flight: Valid reasons against return

The above sections have highlighted the key human rights concerns that affect and drive
the departure of North Koreans escaping its borders. Despite the condemnation and
pressures from the international monitoring bodies, the DPRK has continued to
systematically commit crimes against humanity and violate the rights of its own people.
These include violations against its citizens within its borders and against its citizens
who attempt escape, are captured, and repatriated. Violations committed against
repatriated North Koreans are systematic and severe, which are thoroughly documented
by the UN monitoring bodies and NGOs alike. The almost- certain likelihood of said
violations amounting to torture or cruel, inhuman and degrading treatment or
punishment, including execution, is a crucial variable in the discussion of the legal

identity determination of North Koreans in flight.

¥ A/HRC/25/63, para 42
8 A/HRC/25/63, para 42
8 CAT Art 1(1)
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3 North Korean ‘Defectors’: Identity in legal limbo

North Koreans in flight have been labeled a number of different terms, each reflecting a
different political or social context.** However, none of these labels are used with the
intent of solidifying the rights of this vulnerable group. Prior to examining the duty
bearers towards the North Koreans in flight, the following chapter explores the legal
identity of this group, whether or not they can be considered ‘refugees’ in international
law, thus legally binding the relevant states to corresponding obligations. It will also
examine the non-refoulement principle, the obligation to this principle, and assess
whether or not these common causes for departure and what awaits repatriated North

Koreans aligns with or against the non-refoulement principle.

3.1 The Principle of non-refoulement: Protecting the North Korean

‘refugee’ in international law

This section examines the relevant legal protections afforded to a ‘refugee’ versus
individuals who do not fall under the refugee definition. The non-refoulement principle
broadly prescribes protection against return. ®* It is also a general principle of
international law and a fundamental component of customary international law
prohibition of torture and cruel, inhuman and degrading treatment or punishment.*? The
principle is understood on two levels of law—the first is a prohibition in refugee law
against states returning refugees to a country where the individual is likely to face
persecution, torture, or other ill-treatment on account or his or her race, religion,
nationality, membership of a particular social group, or political opinion.” The second
is the understanding of non-refoulement as a principle in human rights law, belonging to
the broader prohibition of torture.

% See Section 1.3.1

*! Goodwin-Gill and McAdam 2007, p. 201

%2 Lauterpacht and Bethlehem 2003, p. 151, 155

> UN doc. E/1850, para 30; 1951 Convention Art 33
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3.1.1 Refugee law

The binding treaties of refugee law consist of the Convention relating to the Status of
Refugees (the Refugee Convention) and its Protocol Relating to the Status of Refugees
(1967 Protocol), but the protection against return therein are extended beyond the treaty
limitations under human rights and general international law. The treaties defines and
protects a refugee from being returned to a country where the individual is likely to face
persecution, torture, or other ill-treatment on account or his or her race, religion,
nationality, membership of a particular social group, or political opinion.** Article 33(1)
of the Refugee Convention binds State Parties to the prohibition of refoulement, stating
that “no Contracting State shall expel or return (“refouler”) a refugee in any manner
whatsoever to the frontiers of territories where his life or freedom would be threatened”
on the above mentioned grounds.®® This protection, however, is limited to those
determined as a ‘refugee’ by the definition set forth in Article 1A(2) of the Refugee
Convention, a determination that is contested in the case of many North Koreans in
flight.®

3.1.2 Human rights and general international law

The principle of non-refoulement, however, extends beyond the Article 33 provision for
the refugee, and provides protection for more than just the Refugee Convention-defined
‘refugee’. This widened scope of non-refoulement under international law, or
complementary protection, obliges States to protect individuals under international legal
instruments and custom.” In this regard, the prohibition against return is not strictly
confined in the context of a refugee, but is extended to all individuals in their right to be
free from torture. In treaty law, Article 3 of the Torture Convention binds State Parties

against returning or extraditing a person “to another State where there are substantial

" UN doc. E/1850, para 30; 1951 Convention Art 33
%1951 Convention Art 33(1)

% See section 3.2

%7 Goodwin-Gill and McAdam 2007, p. 285
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grounds for believing that he would be in danger of being subjected to torture.”*® On the
determination of such grounds, all relevant considerations are to be taken into account,
including the “existence in the State concerned of a consistent pattern of gross, flagrant
or mass violations of human rights.”*® Article 7 of the ICCPR also prohibits torture or

cruel, inhuman or degrading treatment or punishment.'®

Although the article does not
explicitly mention the protection against return, the HRC argued that State Parties’
duties under Article 7 extends to not exposing individuals to such treatment or
punishment “upon return to another country by way of their extradition, expulsion or
refoulement,” requiring State Parties to adopt positive measures to that end.'® The
UNHCR has reaffirmed the “fundamental importance” of the principle protecting
persons “irrespective of whether or not they have been formally recognized as
refugees.” % This was echoed by both the ExCom and the UN General Assembly in
successive years,'® a point that is “critical to the contention” that transit states are
violating the most fundamental obligation of international refugee law.*®* The UNHCR
has also gone further, stating that such complementary protection against return as being
based on a customary norm jus cogens.'® This jus cogens status of the non-refoulement
principle was also reiterated in the 1984 Cartagena Declaration as a “corner-stone” of

international protection.'®®

Despite the UNHCR stance that the scope of such basic protection should be without

107

ambiguity, = there is no guarantee that States follow this view on an international

% CAT Art 3(1)

% CAT Art 3(2)

0 ICCPR Art 7

HRC, GC No. 20 to Art 7

UNHCR, Non-Refoulement, 1977, No. 6 (XXVIIl) — 1977

UNHCR Executive Committee 1996; 1997a; 1997b; UNGA Resolution 1998

Kurlantzick & Mason 2006, p. 37

UNHCR Note on the Principle of Non-Refoulement 1997; E/1985/62, para 22-23; Goodwin-Gill and
McAdam 2007, p. 290

106 Cartagena Declaration, Conclusions and Recommendations, lll, 5; 10™ anniv Annexe 2, No. 7; Goodwin-
Gill and McAdam 2007, p. 212

197 A/AC.96/799 para 18

101
102
103
104
105
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level.!® This is largely because there is no international judicial body or court that has
specified what legal status should be given to someone deemed “non-removable.”'*
However, despite the lack of states’ abidance, non- return to torture or cruel, inhuman or

degrading treatment or punishment is “absolute under international law. 10

3.1.3 «Chain» refoulement

‘Indirect’ or ‘chain’ refoulement refers to the practice of a state returning an individual
to a territory where he or she, while not directly at risk of persecution, torture, or cruel,
inhuman or degrading treatment or punishment, faces a danger of being returned to
other territories where such a risk exists.*™* While the State that directly returns an
individual to persecution or serious harm is “primarily responsible,” the first State that
expels the individual to the directly-returning State is “jointly liable” and in violation of
the principle as well.**> Goodwin-Gill and McAdam argue that labeling such practices
as ‘indirect’ or ‘chain’ refoulement and discussing the terminology as if they are
separate from refoulement practices, misleads and “confuses the legal basis for liability”
when in reality, such terminology is “essentially descriptive.”*** Therefore, individuals
are, under international law, protected from State practices of ‘chain’ refoulement under

the principle of non-refoulement.
3.2 ‘Refugee’ status determination of North Koreans in international law

Article 1 of the Refugee Convention defines a refugee as:

1% Goodwin-Gill and McAdam 2007, p. 297

Goodwin-Gill and McAdam 2007, p. 297; The decisions of the ECtHR is binding, however, none of the
States in question for this thesis is bound to the ECtHR, with the exception of Russia.

% Goodwin-Gill and McAdam 333, citing Chahal v. UK (1998) 23 EHRR 413.

Goodwin-Gill and McAdam 252; Committee against Torture, General Comment No. 1, para 2; HRC, GC No.
31, para 12

"2 UNGA res. 56/83, Annex, Art 47 as cited in Goodwin-Gill and McAdam 2007, p. 252-3

Goodwin-Gil and McAdam 2007, p. 252-3
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someone who is unable or unwilling to return to their country of origin owing to a
well-founded fear of being persecuted for reasons of race, religion, nationality,

membership of a particular social group, or political opinion.

Further, a refugee must be unable or unwilling to avail him or herself of the protection
of that country due to that fear."* The refugee status of North Koreans in flight under
the Refugee Convention is discussed below. It should be noted that the UNHCR’s
mandate dictates that refugee status be determined on an individual basis.'* For the
sake of argument, the group in question is analyzed below in a prima facie approach as
well, as it is speculated that the reason states hesitate to grant protection is due to the
fear of mass influx.!*® Different situations are considered, including the absence of a
specific, individual well-founded fear in the prima facie claim, and becoming a refugee

sur place, after having left North Korea.
3.2.1 Prima facie claim to refugee status

A prima facie claim to refugee status is the recognition of refugee status on “readily
apparent, objective circumstances” '’ by a State or the UNHCR, often in group
situations where individual status determination is “impractical, impossible or
unnecessary in large-scale situations.”™*® It may be argued that the population of North
Koreans in flight has arguably not reached the level of an “entire group having been
displaced,” with the population flow being contingent upon active individual escape. 119
However, the UNHCR Guidelines on International Protection states that “massive
human rights violations, generalized violence or events seriously disturbing public
order” are “suited to forms of group recognition.”*?® The systematic and widespread

human rights violations in the DPRK surely qualify as such described grounds for

141951 Convention Art 1(a)(2)

UNHCR Handbook para 44

Chan and Schloenhardt 2007, p. 240

HCR/GIP/15/11- UNHCR Guidelines on International Protection No.11 (2015), para 1
Ibid, UNHCR Guidelines No.11, para 2

UNHCR Handbook para 44

UNHCR Guidelines No.11, para 5
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applying the prima facie claim to refugee status for this group.'** Should the much
feared mass influx occur, with a flood of North Koreans seeking asylum, a prima facie

claim can validly be made.
3.2.2 Refugee sur place

A refugee sur place is someone who was not a refugee when leaving his or her country
of origin, but becomes one at a later date due to reasons arising during his or her
absence.™® In the case of refugee sur place determination, the UNHCR Handbook states
that it is not required for the individual to have left the country illegally or on account of
a well-founded fear.'?® The applicant “need not show that the authorities of his country
of origin knew of his opinions before he left the country,” but must be able to pass the
test of well-founded fear to assess the consequences faced by the applicant, having
certain political dispositions, if he returned. *** This well-founded fear is to be

determined by a careful examination of the circumstances.'?
3.2.3 Establishing a “well-founded fear” of persecution

North Koreans flee their home country for a number of reasons, including reasons of
religion, membership of a particular social group or political opinion.'?® The various
mixed motives do not disqualify the North Koreans from protection, and persecution
may arise from a combination of reasons.?’ The argument against the well-founded fear
claim of the North Koreans is that they are economic migrants, and have left their
country of origin for reasons unrelated that which is listed in the Convention definition.
China makes the argument that North Koreans fleeing the DPRK and found within

Chinese borders are thus unqualified for protection as refugees in international law.

121 Haggard and Noland 2006, p. 41

UNHCR Handbook para 94, 95

UNHCR Handbook para 94

UNHCR Handbook para 83

UNHCR Handbook para 96

HRW Report 2002, p. 4; A/HRC/25/CRP.1 para 446

Haggard and Noland 2006, p. 11; UNHCR Handbook para 66
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The UNHCR Handbook and Guidelines on Procedures and Criteria for Determining
Refugee Status distinguishes economic migrants and refugees, defining the former as a
person who “voluntarily leaves his country in order to take up residence elsewhere”
“exclusively by economic considerations.”**® However, it considers as refugees persons
who originate from countries in which the distinction between economic and political
measures is unclear, and where “economic measures destroy the economic existence of
a particular section of the population” to “become refugees on leaving the country.”129
Some North Koreans who have left the DPRK have, as China argues, left the country
for economic reasons, in particular, in search for food. However, the DPRK’s economic
and political measures and conditions are so interwoven, with economic resources
directly related to one’s political opinion of the government and songbun class status
that even those fleeing for economic reasons without a so-called well-founded fear of
persecution qualify as refugees once outside the country. Also, the almost-certain
persecution upon repatriation is dependent on the DPRK’s belief that crossing the
border is a political act of treason and betrayal of the country.™ Thus, by willfully
fleeing the DPRK, a North Korean automatically establishes a well-founded fear for
reasons of political opinion, atop any other reasons the individual may have had,
including the search for food, religion, or songbun status escape. In agreement with this
logic, the COI also found North Koreans in flight as arguably either refugees fleeing
persecution or becoming refugees sur place, thereby entitled to international

protection.*®

In light of the above establishment of their status as individuals with valid claim to
refugee status and not economic migrants, as well as their well-founded fear of
persecution and imminent repercussions upon repatriation, North Koreans in flight are

entitled to international protection as a refugee under the Refugee Convention, as well

128 UNHCR Handbook (f) para 62

UNHCR Handbook (f) para 63

DPRK Criminal Code, Art 47 as cited in A/HRC/25/CRP.1; See section 2.4 above for a more thorough
discussion

B! A/HRC/25/CRP.1 para 447

129
130
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as protection from return under international human rights law and customary law of the

principle of non-refoulement.
3.3 Concluding remarks

There is a multitude of labels given to North Koreans who have crossed the borders of
the DPRK, risking their lives, in search for dignity, food, freedom from social hierarchy,
and freedom of religion and political opinion. The dilemma of the rights of North
Koreans in flight begins with this void of universal agreement of their legal identity.
This lack of a universal terminological agreement reflects the lack of universal
treatment in society, both in the Korean peninsula and abroad, in discourse and law.
This identity in legal limbo serves as a hindrance in the international community
arriving at a consensus for the legal identity, and consequent legal rights and protection

due to these people, and leaves too wide a margin for individual states.

This chapter has defined the legal identity of this group as refugees— prima facie in the
case that it would ever amount to a large scale situation, and sur place with a well-
founded fear of persecution upon return. However, in order for this refugee status to be
determined, the North Koreans in flight must be given the opportunity to seek asylum
and have their statuses determined in third transit countries through the state governing
body or the UNHCR. The almost certain likelihood of repatriated North Koreans facing
persecution amounting to torture or cruel, inhuman and degrading treatment or
punishment, including execution, is enough to invoke the application of the non-
refoulement principle regarding repatriation of North Koreans found in third countries,

whether or not the transit states acknowledge their legal identity as refugees.

This thesis focuses on those who have yet to reach their destination of asylum, and are
still in flight. For the purposes of this research, this group of North Koreans who have
wilfully left the DPRK borders and have yet to be given an opportunity for refugee
status determination or assessment by an international law-abiding body will continually
be referred to as North Koreans in flight or fleeing North Koreans. This is not to say

that they are not entitled to the rights and corresponding protection listed in the Refugee
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Convention, but rather to avoid confusion in the chapter that follows, in which states
hold varied practices of refugee law, some not being party to the Refugee Convention at
all. The favoured term ‘defector’ is not used for two reasons. First, it has no legal
significance in international law, despite its heavy local political and social
implications. Secondly, it has a history of being used to refer to both North Koreans in

flight and those who have resettled, after having been granted asylum.
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4 Existing legal duty bearers: Obligations and practices of

transit states

The above chapters defined the legal identity of North Koreans in flight as refugees,
pending status determination procedures. This legal identity entitles them to certain
rights, to which states are bound under international treaty and customary law. Which
states, then, bear these legal duties, and are they fulfilling their duties to protect this

vulnerable group against return?

The current existing legal regime of protection may not be complete by any means;**?
nevertheless, duties of relevant states within said regime are discussed below as a point
of departure. This chapter discusses the legal obligations and practices of China, Russia,
the Lao PDR, Thailand and Viet Nam in order to determine whether or not they are duty
bearers to the rights of the North Koreans in flight. These states are discussed in
particular, due to their being the main transit countries involved in the most common

escape routes by North Koreans in flight in recent years.*®

The ratification statuses of relevant treaties are summarized in Table 1 below. The
ratification of the Refugee Convention and its 1967 Protocol indicates the state’s
binding duties in refugee law, and the Torture Convention and the ICCPR further
indicates its non-refoulement duties under binding treaties of international human rights
law, in addition to its status as a principle in customary international law. The treaty
ratification status of the DPRK is offered as a point of reference. An ‘x’ indicates that
the state has not taken any action with regards to the treaty. One asterisk symbol ‘*’
indicates that one or more reservations were made upon accession or ratification. Two
asterisk symbols ‘**’ indicates declarations. Relevant reservations and/or declarations

made are discussed in the relevant section below:

32 Goodwin-Gill and McAdams 2007, p.1

133 Song 2015; Haggard & Noland 2006; KINU White Paper on Human Rights in North Korea 2015, p. 428
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State/ 1951 Conv. 1967 Torture ICCPR

Treaty Protocol Conv.

China Accession* Accession* State Party* Signatory

Russia Accession Accession State Party State Party

Lao PDR X X State State Party
Party*,**

Thailand X X Accession* State Party

Viet X X Accession* State Party

Nam

DPRK X X X State Party

Table 2: Treaty ratification of relevant transit states'**
4.1 China
4.1.1 International and domestic legal obligations

As indicated in Table 1, China acceded to both the Refugee Convention and its 1967
Protocol in 1982. As it acceded to both the two treaties, China expressed reservations to
Article 14 on the artistic rights and industrial property of a refugee, and Article 16(3) on
the access to courts of the former and a reservation in respect of Article 4 on
information on national legislation of the Protocol.*® China is also a State Party to the
Torture Convention, having signed and ratified the treaty in 1986 and 1988 respectively.
It made reservations upon signature and ratification on two accounts: not recognizing
the “competence of the Committee against Torture” provided for in Article 20 and the
legal binding power of Article 30(1) regarding arbitration.**® None of the above

reservations negates or refuses the principle of non-refoulement.

Further, China’s Constitution and domestic law also provides for the right to asylum to

99137

“aliens who seek asylum for political reasons” " and against the extradition of persons

3% The chart has been created with information available via the UN Treaty Collection database; see OHCHR

Dashboard (2016).

3> United Nations, Treaty Series , vol. 606, p. 267; United Nations, Treaty Series , vol. 189, p. 137
United Nations, Treaty Series, vol. 1465, p. 85

Constitution of the People’s Republic of China, Art 32(2); Laws of the People’s Republic of China on
Control of the Entry and Exit of Aliens, Art 15
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if “the person sought has been or will probably be subjected to torture or other cruel,

inhuman or humiliating treatment or punishment in the requesting state.”*®

4.1.2 Practices and justifications

Despite the above international obligations and domestic legal provisions, China
continues to repatriate North Koreans found within its borders, arguing that they are
‘economic migrants’ or ‘illegal immigrants,” rather than refugees.’® China also cites a
confidential 1961 bilateral treaty with the DPRK, as well as the 1986 Mutual

1*° as a basis for its regular repatriation practice.** Article 4 of

Cooperation Protoco
1986 Mutual Cooperation Protocol Between China and North Korea for National
Security and Social Order and Maintenance Surrounding Its Border Region states that
“both sides shall mutually cooperate on the work of preventing the illegal border
crossing of residents” by sharing a “name-list or relevant materials” with the other side,
depending on the situation.** In 2004, it was estimated that some 300 North Koreans
were repatriated to the DPRK each week, without access to refugee determination
procedures.*® In a particular 2002 incident, Chinese authorities went as far as to send its
armed police to enter Japan’s consulate in Shenyang to capture five North Koreans
seeking asylum.™** This was an incident that not only violated the rights of the North
Koreans according to refugee law, but of the inviolability of the consular premises
article of the Vienna Convention on Consular Relations. ** Further, China has
continually refused access to UN monitoring bodies, including the UNHCR and the

COl, and actively hindered them from accessing parts of China bordering the DPRK,

138 Extradition Law of the People’s Republic of China, Art 8

3% Human Rights Watch 2016; A/HRC/4/34/Add.1, para 129 and para 447; Chan and Schloenhardt 2007
1t should be noted that note that Jendrezjczyk identifies the 'secret’ treaty and the 1986 Protocol being
one and the same.

! Chan and Schloenhardt 2007, p. 224; HRW 2002; Seymour 2007; Kyu Chang Lee 2008

142 pPRC-DPRK Mutual Cooperative Protocol 1986, Art 4(2)

Lord Hylton 2004 as cited in Chan and Schloenhardt 2007, p. 222

4 Seymour 2005, p. 21

%> \Vienna Convention on Consular Relations Art 31(2) states that “the authorities of the receiving State shall
not enter that part of the consular premises which is used exclusively for the purpose of the work of the
consular post except with the consent of the head of the consular post or of his designee or of the head of
the diplomatic mission of the sending State.”
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including provinces most densely populated by fleeing North Koreans in China.**
Thus, in practicing repatriation of fleeing North Koreans, China has not only violated
refugee law and the principle of non-refoulement, but its own Constitution and the
international law of diplomacy. Despite these being blatant violations of the
aforementioned international treaties, China maintains that the above bilateral treaties
take precedence and supersedes its obligations under the Refugee Convention, the 1967
Protocol and other international human rights instruments and considers itself not to be
in breach of its international obligations.**’ However, such bilateral treaty cannot
supersede an international human rights treaty, especially when the provisions of the
former clearly go against the object and purpose of the latter.**® Further, the jus cogens
prohibition against torture and the non-refoulement principle cannot be superseded by a

friendship treaty between two nations, as it is customary law. *4°

The international community of academics, human rights activists, and organizations

130 \with condemnations

alike has condemned China of its practices on multiple counts,
that China is “attempting to simply define the North Koreans out of the [1951]
Convention.”™" In its report, the COI recommended that China respect the principle of
non-refoulement and abstain from its practice of forcible repatriations, unless their
treatment upon repatriation “markedly improves” among other recommendations
including providing “full and unimpeded access to all persons” from the DPRK seeking
contact with the UNHCR and relevant humanitarian organizations.**? However, this has

not deterred China’s stance on the matter.

¢ A/HRC/25/63 para 17, annex II

1w Seymour 2005, p. ii; Chan and Schloenhardt 2007, p. 224

“8VCLT, Art 18

VCLT, Art 53 and 64

United States Congressional- Executive Commission on China 2014

US Committee for Refugees and Immigrants, US Senate Sub-Committee hearing 2005, as cited in
Goodwin-Gill and McAdam 2007, p. 232

52 A/JHRC/25/63 para 90 (a),(b)
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4.1.3 Concluding remarks

In 2004, in reference to fleeing North Koreans in China, the then- Chinese Foreign
Minister Li Zhaoxing reportedly stated that “these refugees that you talk about do not
exist ... [They] are not refugees, but they are illegal immigrants."*>* Being bound by all
of the relevant treaty law, as well as the customary international law principle of non-
refoulement, China is a duty bearer to the rights of fleeing North Koreans. Whether or
not China acknowledges them as potential refugees, North Koreans in flight are entitled
to a refugee determination procedure. China’s continued stance of treating fleeing North
Koreans as illegal economic migrants, denying them access to any asylum seeking
mechanisms, actively pursuing and repatriating North Koreans are actions that are in

violation of their duties as legal duty bearers.
4.2 Russia
4.2.1 International legal obligations

Russia has acceded to both the Refugee Convention and its Protocol without
reservation, and is a State Party to the Torture Convention, the ICCPR and the ICESCR.
In addition, Russia is also a State Party to the European Convention on Human Rights
(ECHR). While the ECHR does not have a particular provision prohibiting refoulement,
it has found the prohibition “inherent in the general terms of Article 3” on the
prohibition of torture.’® Thus, Russia is bound by all of the relevant law, both treaty and

customary, to refrain from returning North Koreans in flight.
4.2.2 Practices and justifications

According to an estimate made by the South Korean Foreign Ministry in 2013, North
Korea has dispatched a total of 46,000 workers to 40 different countries, including

3 Human Rights Watch 2004

ECtHR, Soering v. United Kingdom, (Application No. 14038/88); Chahal v. United Kingdom, (Application
No. 22414/93), Saadi v. Italy, (Application No. 37201/06)

154



China and Russia." An estimated 10,000 of those workers™*® are said to be working in
Russia as legitimate workers, via contract between the two states.'® “A significant
number” of those North Korean laborers are believed to escape their various
workplaces™®® or stay after their contract expiration in order to seek asylum.'®® Because
of the illicit nature of their living situation, no estimates are available. Russia has also

160

repatriated North Koreans upon capture on a case-by-case basis,™" although it has yet to

amount to the systematic scale of China’s repatriation practices.

Russia’s practice, however, seems to be following that of China, as Russia and North
Korea recently signed an extradition treaty on 2 February 2016,'®* expanding upon the
existing extradition treaty regarding criminal matters signed in November 2015.%%
Whereas the November 2015 mutual legal assistance treaty only dealt with the
extradition of criminals between the two countries, this new treaty, reminiscent of that
between China and North Korea, extends to the “deportation of illegal immigrants
within 30 days after they are confirmed to be staying without legitimate documents.”*®®
The Special Rapporteur expressed his alarm and “strongly urge[d] Russia to respect the
principle of non-refoulement and not to implement the treaty,” making note that its
signing taking place in the current political context “adversely impact[s] on the
constructive efforts to address the ongoing gross human rights violations in the

164
country.” ®

NGOs and activists have also expressed condemnations, calling it “the
same as a North Korea defector repatriation agreement,” as the North Korean laborers
lack the access to refugee status determining processes.'®® One expert expressed that

civil society action making a “big fuss and prevent[ing returns]” will no longer be an

5 KINU White Paper on Human Rights in North Korea 2015, p. 198

Shim 2016— According to 2015 Russian statistics, a total of 33,000 North Korean laborers work in Russia.
ABC News 2016

KINU White Paper on Human Rights in North Korea 2015, p. 428

OHCHR 2016

1% antreev 2016

et Yonhap News Agency 2016

UNHCR 2016

Yonhap News Agency 2016

2016

Shim 2016
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option, as they will now “be returned automatically, since the intergovernmental

agreement has a higher status than national legislation.”*®®

4.2.3 Concluding remarks

Being bound by both treaty and customary law, Russia holds duties to not return North
Koreans in flight to the DPRK. Although it has only been a few months since the
signing of the bilateral treaty, and thus statistics on the direct effect of this legislation is
lacking, bilateral agreements being made in this direction breaches Russia’s obligations
on multiple levels. Repatriating North Koreans on the “illegal immigrant” argument is
like that of China. Russia’s labelling of all North Korean laborers as such without
providing access to any refugee determination procedures and repatriating them to
North Korea places Russia in breach of refugee law. In international human rights law,
Russia would be in violation of the non-refoulement principle, to which they are bound
by treaty via the Torture Convention and the ICCPR, as well as the principle in
customary international law, upon repatriating any North Korean laborer, whether or not

they acknowledge them as a refugee.
4.3 Southeast Asian States (Lao PDR, Thailand, Viet Nam)

There is less activity in the Southeast Asian countries with regards to fleeing North
Koreans, as they do not share a border with the DPRK and are, thus, not the primarily
receiving countries of the escaping North Koreans population. However, these countries
often play a key role, as it is from these Southeast Asian countries that the fleeing North
Koreans are able to seek asylum at a diplomatic embassy or otherwise.'®’ Thus, their

practices of refoulement, if existent, are crucial to the duty bearer determination.

1% Tumanov & Korostikov 2016
7 KINU White Papers 2015
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4.3.1 International legal obligations

As Table 1 displays above, the Lao PDR, Thailand and Viet Nam have taken no action
with regards to the Refugee Convention or its 1967 Protocol. However, all three states
are State Parties to the ICCPR and the Torture Convention, and are thus, bound by
international human rights law to not return those likely to face torture upon return.
Further, as chain refoulement is a part of the descriptive definition of refoulement,'®® the
return of individuals to a territory where they can then be further expelled to a territory
where they face persecution or torture, is also prohibited by international human rights

law.
4.3.1.1 Lao PDR

Upon ratification of the Torture Convention, the Lao PDR expressed reservations to
Article 28 and Article 20, not recognizing the competence of the Committee against
Torture. It also did not consider itself bound to Article 30 (1) on dispute resolution of
the ICJ. Further, it made a declaration on the definition of the term ‘torture’ in Article
1(1), understanding its definition as “defined in both national law and international
law.” This is potentially problematic, as it gives the state a wider margin to define what
it is or is not in violation of, defeating the object and purpose of the Convention.'®® A
number of states have expressed their concern and objection to this, saying that it
amounts to a general reservation “aimed at limiting the scope of the Convention” and

59170

“casts serious doubts on the commitment™ " of the Lao PDR government to the “object

and purpose of the Convention.”*’”* Under customary international law, a reservation

that is not compatible with the object and purpose of a treaty is not to be permitted.’’2

1%% Goodwin-Gill and McAdam 2007, p. 389

VCLT Art 18

UN Treaty Series, vol. 1465, p. 85, Note, Government of Norway— similar sentiments and concerns were
echoed by the governments of Austria, the Czech Republic, Finland, Germany, Greece, Ireland, Italy, Latvia,
the Netherlands, Portugal, Sweden, the United Kingdom.

7L UN Treaty Series, vol. 1465, p. 85, Note, Government of Sweden

VCLT Art 18
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4.3.1.2 Thailand

Thailand also made a similar interpretive declaration regarding the definition of

‘torture’.*"® It

stated that, although there is “neither a specific definition nor particular
offence under the current Thai Penal Code,” the term ‘torture’ will be “interpreted in
conformity with” it. Differing from the Lao PDR, Thailand expressed intentions to
“revise its domestic law to be more consistent with Article 1 of the Convention at the
carliest opportunity”*’® but has yet to make further progress with its draft bill on

175

criminalizing torture and enforced disappearances stalled before Parliament.”" Again,

states raised objection and pointed to the lack of clarity as to what extend Thailand

“considers itself bound by the obligations” of the Torture Convention.'"®

4.3.1.3 Viet Nam

Viet Nam made no reservations to the Torture Convention, but declared that it does not
recognize the competence of the Committee against Torture and considered itself not
bound by Article 30(1), as the Lao PDR did. It also refused the Torture Convention as
the “direct legal basis for extradition” as referred to in Article 4, and declared its
extradition practices ‘““shall be decided on the basis of extradition treaties to which Viet
Nam is a party,” “in accordance with Vietnamese laws and regulations.”’" This, too,
can be problematic in the same vein that the Chinese or Russian bilateral treaty with the
DPRK is, as it gives Viet Nam the margin to potentially come into a bilateral extradition
treaty with a state that would result in a violation of the Torture Convention or the
principle of non-refoulement. This declaration has been pointed out to amount to the
definition of a reservation, in accordance to the Vienna Convention on the Law of

Treaties, and to go against the object and purpose of the treaty itself.'’® As the Torture

' Thailand also made a reservation to Article 30(1) regarding arbitration.

UN Treaty Series, vol. 1465, p. 85, Thailand, Interpretive declaration

Amnesty International 2016b

UN Treaty Series, vol. 1465, p. 85, Government of Sweden, on Thailand’s interpretive declaration
UN Treaty Series, vol. 1465, p. 85, Viet Nam, declaration

UN Treaty Series, vol. 1465, p. 85, Poland’s note on Viet Nam’s declaration
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Convention entered into force in February 2016 for Viet Nam, the legal reforms for

compliance to the treaty is still pending, with legislative reform under way.*”
4.3.2 Practices and justifications

Whilst none of the three Southeast Asian states have a systematic practice of or bilateral
treaty regarding repatriation, its history is not void of refoulement practices. Rather, it is
sprinkled with varying practices on the scale of compliance to violation.

4.3.2.1 Lao PDR

Until a few years ago, the Lao PDR was among the main routes to a safe third country
to seek asylum for North Koreans.'® In May 2013, the Lao PDR arrested and
repatriated a group of nine North Koreans to China, against the recommendations of the
UNHCR. Soon after the return, the “Laos Nine”, as the group came to be called, were
repatriated from China to the DPRK, and appeared on North Korean television for
propaganda.'®* The UNHCR publicly condemned the return, and called on all states to
“adhere to the principle of non-refoulement as a core tenet of customary international
law, and refrain from any future measure that could directly or indirectly lead to the
return of a person to a country where his or her freedom would be threatened.”*® This
incident shocked both NGO workers and government officials as it was the first

repatriation incident by Laos."®®

Recently in March 2016, DPRK news source revealed that talks took place between the
Ministry of People’s Security of the DPRK National Defense Commission and the Lao
Ministry of Public Security, “boosting cooperation between the security organs of the

two countries and issues of mutual concern”, as well as a signing of a mutual

179 Amnesty International 2016c¢

Song 2014; Mullen 2013

Chasmar, J. 2013

UNHCR 2013

'8 Interview of Suzanne Scholte and Eun Young Kim, Citizen’s Alliance for North Korean Human Rights in
Mullen 2013; interview of South Korean foreign ministry official in Park 2013
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cooperation agreement.*®*

Although its details remain unrevealed, it is speculated that
the repatriation of North Koreans is a part of the agreement, like that which the DPRK
has signed with China and Russia, following similar talks.*® Further, observers pointed
out that it is likely that the agreement contains provision on Laos hiring North Korean
police trainers.®® If true, this would go against the UN Security Council Resolutions
that prohibit the “States from engaging in the hosting of trainers, advisors, or other
officials for the purposes of military, paramilitary, or police-related training.”®’
Although not directly relevant to non-refoulement, if these speculations are true, it
indicates the Lao PDR’s prioritization of bilateral military gains over its compliance to

international human rights law.
4.3.2.2 Viet Nam

In 2004, Viet Nam showed a different approach as it cooperated with the South Korean
government in airlifting 468 North Koreans to South Korea.*®® This was an incident that
the DPRK described as a “heinous crime of terrorism,” where the North Koreans were
enticed and abducted.'®® The Vietnamese government, whilst an “ideological ally” of the
DPRK, sided with the South Korean authorities to maintain good ties for economic
reasons, and received a 21-million-dollar loan from South Korea several weeks after the

incident.*®°

However, Viet Nam also followed the trend towards deporting North Koreans to China
in November 2015. The Vietnamese police arrested nine North Koreans in flight,
including an 11-month old baby, during a random bus check in northeastern Vietnam

near the Chinese border.'** The Vietnamese authorities proceeded to turn the North

¥ http://www.kcnawatch.co/newstream/1457187721-473507727/talks-between-delegations-of-dprk-

ministry-of-peoples-security-and-lao-ministry-of-public-security-held/
'8 NK News 2016

Pollack 2016 : Panda 2016

S/RES/ 2270 (2016) para 9; S/RES/ 1874 (2009) para 9

Haggard & Noland 2006, p. 60

189 Kirkpatrick 2013
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! Human Rights Watch 2015b
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Koreans to the Chinese police, who transferred the group to a military garrison near the
North Korean border. Although the exact fate of the captured group is unknown, it is
speculated that the Chinese authorities have repatriated them to the DPRK. The Office
of the High Commissioner of Human Rights raised grave concerns and further “urge[d]
all concerned governments to refrain from forcibly returning individuals who have fled
the DPRK:"'%

4.3.2.3 Thailand

The number of North Koreans illegally entering Thailand from Laos, in hopes of
seeking asylum in South Korea or the United States, has steadily grown since 2004.'%
With this constant growth, the Thai authorities have also begun arresting groups of
North Koreans who have crossed into their borders illegally and fining or imprisoning
them for the illegal entry.*®* However, there have been no reported cases of deportation,
as Thai’s general policy has been to allow North Koreans to seek asylum in a third
country. *** The International Crisis Group credited this general policy against
repatriation to the “number of countries and physical distance” between Thailand and

»1% and the longstanding

the DPRK, “humanitarian priorities,” “diplomatic concerns
“strong presence” of the UNHCR in the country.’®” With the heightened arresting, it is
clear that Thai authorities discourage illegal entry, but do not repatriate and rather

. 1
“tolerate” the flow, due to various factors. %

4.3.3 Conclusion

None of the three Southeast Asian transit states have an obligation under the refugee

treaties, but they all bear duties under the Torture Convention, the ICCPR, and thus,

2 OHCHR 2015

KINU White Papers on the Human Rights in North Korea 2015, p. 435-436

KINU White Papers 2015, p. 436; Song 2015, p 405: “The Thai authority imposes a fine of THB 2,000—
6,000 (approximately USS187) or 10-30 days imprisonment in a local prison for illegal entry.”

% International Crisis Group 2006, p. 22

Ibid p. 22

Ibid p. 25

Song 2015, p. 406
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international human rights law and the general principle of non-refoulement. In terms of
Convention compliance, all three states displayed a problem with an international
definition and understanding of the term ‘torture,” or reforming its domestic law
accordingly, bringing other State Parties to question the commitment of the Southeast

Asian states to the object and purpose of the Torture Convention.

In practice, the Lao PDR and Viet Nam displayed a shift in its refoulement practices,
displaying more actions akin to that of China and Russia. Thailand has yet to deport
individuals, which displays hope. However, if North Koreans in flight are arrested and
repatriated from the Lao PDR before they are able to cross the border into Thailand,
hope in Thai practices is frankly of little to no benefit to the rights security of fleeing

North Koreans.

4.4 Concluding remarks: The hindrances to bearing duties
“More and more States appear to believe that the legal architecture of the
international system is a menu from which they can pick and choose — trashing

what appears to be inconvenient in the short term.”

- Zeid Ra’ad Al Hussein, UN High Commissioner for Human Rights®

Whether it be treaty-bound in refugee law or international human rights law, the
relevant states discussed all hold duties to protect fleeing North Koreans from the
impending torture or cruel, inhuman or degrading treatment or punishment upon its their
repatriation to the DPRK. If the transit states themselves cannot provide refugee status
in their state, they must, at the very least, allow North Koreans in flight safe passage to a
third country where these vulnerable people may be able to seek asylum. Of the five
states discussed, Thailand was the only state that was not found in blatant breach of its
duties to protect the North Koreans in flight. The remaining four states—China, Russia,
the Lao PDR, Thailand and Viet Nam—were all found to be legal duty bearers, but not

fulfilling their duties as such.

% OHCHR 2015b
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Another finding is that the states’ compliance to this duty bearing responsibility under
international law is threatened by the increasing trend of bilateral treaties between the
relevant states and the DPRK. China and its historical relationship with the DPRK are
widely known as a unique relationship. However, the current trend with Russia

following suit in February 2016 and Laos in March 2016 displays an alarming pattern.

In the cases of smaller Southeast Asian states, whose commitment to the object and
purpose of the Torture Convention was questioned by other State Parties, the incentive
to practice or refrain from practicing repatriation seems contingent upon most enticing
incentive at the given moment. The Lao PDR did not practice refoulement until recent
years, and appear to have warmed up to the DPRK to the point of signing a security-
related mutual cooperation agreement. Viet Nam went from cooperating with the South
Korean authorities in the safe resettlement of fleeing North Koreans for economic
security to refoulement practice a decade later. The concerns voiced by the State Parties
as these States entered into the Torture Convention may have a valid point—these
States may not have any vested commitment to the object and purpose of the
international conventions to which they are party, which makes their commitment to
being duty bearers vulnerable when other opportunities arise, be it economic benefit or

mutual security.

Whatever the reasons may be, the non-compliance of states to the non-refoulement
principle is a cause for alarm. The relatively small population being returned, especially
from the Southeast Asian countries, may not immediately appear as a cause for concern.
In 2006, the then-UN High Commissioner for Human Rights Antonio Guterres even
stated that the situation regarding North Koreans being returned was not “dramatic,
compared to other parts of the world” at a press conference in Thailand.?*® However, the
small scale of the violation does not make the violation itself a non- issue. Especially

when a trend starts to appear, the cause for alarm for the status of the non-refoulement

200 Kyodo News 2006, as cited in Song 2015
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principle as customary law towards this vulnerable group is very much valid and a cause

that demands the attention of the international community.
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5 Minding the gap: the ‘who’ and ‘why’ of the dilemma

Thus far, this thesis has ventured to answer the legal identity and identify the legal duty
bearers of the rights of North Koreans in flight. The above chapter has established who
the existing legal duty bearers are in law and their failure to protect in practice. This
chasm between rights guaranteed in theory but deprived of in practice begs questions of
‘why’s, ‘who then’s, and ‘what now’s. This chapter explores this gap of protection—
what actors have emerged in the private sector to fill this void, why this dilemma exists
and why the involvement of the private sector is necessary. To that end, this chapter
thoroughly explores this case study of North Koreans in flight in view of the security

theory and the concept of survival migration.
5.1 The ‘who’: the protective rescue practices of non-state actors

Since the mid-2000s, an underground effort of private actors has made what is called
the “Seoul Train in the Underground Railway” across China and Southeast Asian
countries to transport North Koreans in flight to safety.?’* This involves various actors
and sources of funding, including Christian religious organizations, NGOs and brokers.
The organizations are often funded by churches, private supporters and government
funding.?? In recent years, more and more resettled North Koreans in South Korea have
pulled together their money from their newfound livelihoods to fund the flight of a
loved one by hiring local Chinese, Chinese-Korean or even North Korean brokers to
provide safe passage.?® There are various motives among the non-state actors—while
NGOs have varying humanitarian principles and Christian churches have a missional
motivation, brokers seek financial gain. Migration scholar Jiyoung Song argues that this
involvement of so-called brokers has transformed the “nature and patterns of North
Korean migration from human trafficking into people smuggling.” Citing interviews

with brokers, Song states that the illicit brokering networks are “highly organized” and

%! |nternational Crisis Group 2006, p. 14; Song 2015, p. 402

Song 2015, p. 404
Song 2015, p. 402-3
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so multinational and well-funded that, at times, it “only takes a few days escaping North

Korea” to a Southeast Asian destination.?®*

Whoever the ‘guide’, this transportation of people from the DPRK- China border area to
a Southeast Asian country is strictly illegal under Chinese domestic law and the network
Is thus, faced with a high risk of capture and punishment if they are captured alongside

the North Koreans who are repatriated.?*

When crossing over into Southeast Asian
countries, the illegality of people smuggling remains and yet, a majority of the North
Koreans reaching South Korea are reported to have been smuggled through these
networks.?%® The protection void and the lack of regulation of private actors, as it is
strictly illicit in the relevant countries the rescues take place, has allowed room for
chaos and injustices committed against the fleeing North Koreans. In finding brokers on
their own, North Koreans often face exploitation and abuse, with women far more
vulnerable to sex trafficking, should they hire a broker with particular malicious
intent.?” This has led to NGOs seeking a “free passage model,” with no cost or
condition asked of the North Koreans and funding the flight by means of grassroots
efforts.®® However, in the grander scheme of the population of the North Koreans in

flight, this is merely a comparatively small effort.2%

In the search for a chance at safety, North Koreans in flight are forced to seek illicit
means for protection that should rightfully be provided for them by states under
international law. The irony of having to resort to hiring and depending on smugglers to
receive a rightful, legally guaranteed protection presents the crux of the public- private
protection dilemma. The North Koreans in flight inevitably find themselves having to

navigate their way between the following options: the current available public

242008 Interview of refugee-turned-broker P, and 2013 Interview of C as cited in Song 2015, p. 403-404

Kim 2010 as cited in Song 2015, p. 402

KINU 2009; Song 2015, p. 404 states as high as 90 percent of North Koreans entered South Korea through
access in Southeast Asian countries via smugglers.

207 Liberty in North Korea 2016

208 Ibid, Liberty in North Korea 2016

As of October 2015, Liberty in North Korea, through its “free passage model”, rescued 465 people. See:
Liberty in North Korea 2016c
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protection via the refugee regime, which is hardly existent in practice; and the private
protection via non-state actors, which is either not guaranteed or illicit. This crossroad,
in which North Koreans have to choose between the two unsatisfactory options, testifies
to the dire necessity and crucial role of empowering private protection and legitimate
non-state actors in the protection of North Koreans in flight. In a time and place where
the relevant state duty bearers are turning their back on their non-refoulement obligation
toward this vulnerable group, the space in the refugee regime of private protection via
various non-state actors are crucial to their safe transit. However, that space, too, seems

to show little prospects of widening.
5.2 The ‘why’: political hindrances and the dominance of securitization

The refugee regime protection void is partially based on the systematic flaw in the
regime being “conditioned by politics rather than law.”?*° Thus, the geopolitics and the
substantial concerns towards securitization of the region cannot be ignored in the
discussion of the protection void.

One of the main hindrances of refugee protection is that the discourse of the region,
especially as it pertains to issues regarding the DPRK, most often revolves around the
issue of denuclearization and disarmament efforts against the DPRK. The UN’s focus in
recent years, despite the Report of the COI in 2014 bringing more attention to human
rights issues, has also been more heavily towards these efforts of international security.
The recent Resolution 2270 of the UN Security Council, which was adopted
unanimously by the 15 members including China and Russia, also focused on sanctions
against the nuclear tests conducted by the DPRK in January 2016. It should be noted
that prior to outlining the sanctions, the Resolution did underline the “importance that
the DPRK respond to other security and humanitarian concerns of the international
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community, which includes human rights concerns.?*? This underlining sentiment

219 Betts 2013, p. 4

S/RES/ 2270
S/RES/ 2270, Note by Japan—Japan expressed “welcoming the resolution’s stronger emphasis on
humanitarian and human rights concerns.”
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can be interpreted in twofold. One interpretation is the genuine concern of the member
states of the UN Security Council to other humanitarian and human rights concerns.
Another interpretation is the usage of humanitarian and human rights issues as an

instrument to further security agenda.

This is not to say that such resolutions and international efforts against the DPRK’s
nuclear activities work against human rights concerns, including the protection of North
Koreans in flight. On the contrary, the two concerns— disarmament for the maintenance
of international peace and security, and the concern for the protection of human rights
enjoyed by all— go hand in hand.?** However, efforts for both causes must be made,
and not disproportionately for one over the other. While the population of the North
Koreans in flight is a small population and an arguably less urgent problem, they must
not be ignored. States uniting in a cause such as nuclear disarmament that can adversely
affect the international community is undoubtedly noble. However, this does not excuse
certain states from their duty to principles of international law. Thus far, neither China
nor Russia, both states who voted in the condemning of the DPRK, were condemned for
their blatant disrespect for the non-refoulement principle in their bilateral mutual
cooperation treaties and the repatriation of North Koreans in flight found within their

territory.

This problem of the more powerful states’ lack of prioritization and urgency of the issue
in comparison to security concerns is exacerbated by the void of political will among
the smaller Southeast Asian states. As pointed out by other State Parties upon the
Southeast Asian states acceding to the Torture Convention, the smaller states do not
display any will, commitment or respect towards the object and purpose of the
Conventions to which they are bound, let alone a genuine concern for the protection of

North Koreans in flight.?* This geopolitical deadlock in the region and lack of political

13 UN Charter Preamble— states its determination to “unite our strength to maintain international peace

and security,” but also to “reaffirm faith in fundamental human rights, in the dignity and worth of the
human person” and “to establish conditions under which justice and respect for the obligations arising from
treaties and other sources of international law can be maintained”

** See section 4.3 above
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will adds further weight on the crucial importance of non-state actors providing
protection in practice to the legal void of protection.

5.3 The ‘who’ and ‘why’: the flawed system

In reaction to the refoulement of North Koreans in flight, the UNHCR has repeatedly
taken similar action: expressing concern, urging state actors to uphold the non-
refoulement principle, and reaffirming its commitment to “continue to work with all
parties on the issue.”**® In China, the UNHCR has repeatedly faced problems accessing
the Jilin province in the northeast where most of the fleeing North Korean population is
known to live in hiding, rendering it “virtually impossible” for North Koreans to gain
access to refugee determination procedures with the UNHCR, who has only one
location in China, in Beijing.?*® Earlier in this thesis, the argument was made that if the
North Koreans in flight were given access to refugee determination procedures with the
UNHCR, they would most likely be granted refugee status, be it prima facie in the event
of a mass influx or sur place, and thus, protected by the legal refugee protective
regime.?!” In 2004, the UNHCR made efforts to alleviate the situation of North Koreans
in flight residing in China, labeling them ‘persons of concern.” As such, the UNHCR
argued the North Koreans deserving of humanitarian protection and proposed that China
grant them “special humanitarian status,” enabling them to obtain temporary
documentation, access to services, and protection from forced return.*® However, this
can be interpreted in two very different ways—while on the one hand, it suggests an
alternative means of protection, on the other, it can be understood as the UNHCR
acknowledging and arguably validating China’s refusal to even consider the North
Korean population as potential refugees, refusing them access to a refugee

determination standard procedure and treating them as ‘illegal economic migrants.’ If

21> UNHCR 2012

Kumar 2012; Brookings-Bern Project on Internal Displacement 2012
?7 see section 3.2 & 3.3 above
?'¥ Cohen 2012
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the latter is true, it in turn, validates China’s repatriation practices which violate China’s

obligations under both refugee and international human rights law.

At the news of Russia’s treaty with the DPRK, the UNHCR expressed concern and
strongly urged Russia to respect the principle of non-refoulement and not to implement
the treaty. “*® In the cases of Southeast Asian countries participating in chain
refoulement, sending North Koreans to China where they will most likely be repatriated
to the DPRK, the UNHCR has expressed concern, reminding states of the principle of
non-refoulement, which they should adhere to.?> However, this language of urging and
concern has not yielded results in the protection of North Koreans in flight. Why is it
that the entire refugee regime and complementary protection standards in international
human rights law are falling short of fulfilling its purpose of protecting the vulnerable

people unprotected by states?

5.4 The ‘why’ and ‘what next’: refugee regime frustrations and survival

migration

This frustration with the protective refugee regime and the UNHCR is not unique to the
case of North Koreans in flight. The existing refugee regime is premised upon the states
being the central actors in the Westphalian world politics and having primary
responsibility in refugee protection, and the UNHCR assisting and overseeing that the
states meet that obligation towards refugees.?* Unfortunately, there has been an
increasing international trend of states perceiving the rights of its citizens to be in

competition with that of non-citizens,??

their failing to meet their duty towards the
latter, and the UNHCR stepping in to try and fill the ever- expansive gaps of protection

left behind.??® However, the UNHCR is limited in this endeavor, as it is not the

" OHCHR 2016

UNHCR 2012; UNHCR 2013; OHCHR 2015; OHCHR 2015b; OHCHR 2016

Betts, Loescher and Milner 2012, p. 83-84

Betts, Loescher and Milner 2012, p. 83

Roberta Cohen, «Recent Trends in Protection and Assistance for Internally Displaced People,” in
Internally Displaced People: A Global Survey (London: Earthscan, 1998), 4-5 as cited in Betts, Loescher and
Milner 2012, p. 83
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primarily obligated duty bearer. This makes the duty of the UNHCR particularly
difficult, as the “search for protection and solutions,” contrary to the UNHCR’s non-

political statute,??* is an “inherently political task that relies upon UNHCR’s ability to

influence states’ behavior.”??

One of the main causes of this dilemma can be credited to the fact that the Refugee
Convention and its protective regime were not created with the emerging new drivers of
forced migration in mind. The Refugee Convention was created to address the “reality
that some states fail to provide for the fundamental human rights of their citizens” in the
aftermath of the Second World War in 1951, with the particular European context and
authoritarian regimes of the Cold War era in mind.?”® Since then, new drivers of
displacement have emerged in various contexts all over the world— including state
fragility, generalized violence, livelihood collapse, food insecurity— creating a trend
towards fewer people fleeing persecution resulting from acts of states, and an increasing
number fleeing human rights deprivations resulting from the “omission of weak states
that are unable or unwilling to ensure fundamental rights.”??’ Having been created for a
particular era for specific circumstances, yet remaining essentially the same 65 years
after its creation, the refugee regime provides “little legal precision” on the obligation of
states towards people fleeing deprivations that “fall outside the conventional
understanding of persecution.”??® Despite the efforts of the complementary protection
standard through international human rights law, the reality remains largely unchanged,
with the slow and geographically uneven development of jurisprudence. As such, the
resulting protection provided to people fleeing “deprivations that fall outside the
conventional understanding of persecution” is “inconsistent and conditioned by politics

rather than law.”%?°

2% Cohen 1998 as cited in Betts, Loescher and Milner 2012, p. 83

Betts, Loescher and Milner 2012, p. 83
Betts 2013, p. 4; Betts 2010, p. 361
Betts 2013, p. 4

Betts 2010, p. 363; Betts 2013, p. 4
Betts 2013, p. 4
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This produces groups of people, which Betts dubs ‘survival migrants’, who “look very
much like refugees” and yet are denied protection, due to their consequences not
meeting the conventional understanding of persecution.?® This failure to meet the
conventional understanding of persecution does not equate the lack of deserve for rights
protection. On the contrary, survival migrants have the right to protection against return
under the non-refoulement principle of human rights law in theory, but the institutional
mechanism to ensure the rights are made available in practice is lacking. A contributing
problem, Betts points to the lack of clear terminology to identify people who “should
have an entitlement not to be returned to their country of origin on human rights
grounds.”?! This problem is further exacerbated by both states and international
institutions continuing to see the terminology debate largely as a dichotomy between
economic migrant versus refugee.?* To address this dilemma, there have been a range
of labels discussed in academia and policy circles.”®® This abundance in the emerging
terminology is a testament of a broad consensus that the new drivers of forced
displacement validly exist, and the people displaced by them need to be acknowledged
and protected. In naming this group of people who fall between the cracks of protection
‘survival migrant’, Betts argues that the issue at hand is not the particular causes of
movement but rather “identifying the threshold of fundamental rights which, when
unavailable in a country of origin, requires that the international community allow
people to cross an international border and receive access to temporary or permanent
sanctuary.”*** Thus, the difference in rights and entitlements provided to refugees
versus survival migrants who are “flecing serious deprivations” is arbitrary.?®® The

relationship between the terms ‘refugee’ and Betts’ ‘survival migrant’ is shown below:

2% Betts 2013, p. 4

Betts 2013, p. 5

Betts 2010, p. 362

Betts 2010, p. 364— The emerging terminology includes “externally- displaced people,
distress,” “distress migration,” and “vulnerable irregular migrants.”

* Betts 2013, p. 6

Betts 2013, p. 6
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Figure 2: Betts’ survival migration- refugee terminology?*®

5.4.1 Regime stretching and a soft law framework

To address this protection gap, Betts proposes that existing institutions are made better
rather than replaced with new ones, or that the regime is stretched. Regime stretching is
based on the idea that international regimes are not “fixed and static entities” but rather
“dynamic and adaptive, and vary in their local and national manifestation.”’ To
address the normative gaps, Betts suggests the establishment of “some kind of
authoritative set of guiding principles” to help “to consolidate understanding of what
existing human rights law standards imply for survival migrants who are at the margins
of the refugee regime.”?*® Institutionally, regime stretching can be operationalized
around the two core elements of a regime—norms and the international organization of
international refugee law and the UNHCR.** This requires: domestic legislation
enabling a “plausible argument” for the application of refugee law to the broader
category of survival migrants; domestic political interest; functional spillover from the
UNHCR’s mandate to provide protection to a broader category; and the willingness and

interest of the UNHCR’s country representative to stretch into new protection activities

3¢ Betts 2010, p. 366, adapted from Figure 1: Diagram Showing Conceptual Relationship of Survival

Migration to Refugees and International Migration
7 Betts 2010, p. 363

Betts 2013, p. 6

> Betts 2010, p. 374
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as well.?*® Depending on countries’ fulfillment of these conditions, different countries
show varied reactions to survival migration, ranging from true regime stretching, ad hoc

practices to a protection vacuum.?**

Among other case studies in the context of sub-Saharan Africa, Betts presents the case
of fleeing Zimbabweans in South Africa during the decade of 2000-2010, who were
fleeing desperate situations of economic and political collapse in their home country
where “there were almost no viable livelihood opportunities to sustain even the most
basic conditions of life.”?*> However, due to only a small minority facing persecution
that met the conventional understanding— individualized persecution on political
grounds— the overwhelming majority of the estimated two million Zimbabweans
entering South Africa, and other neighboring countries, fell outside the protection of the
Refugee Convention and the refugee regime. While all Zimbabweans were given
asylum seeker permits pending refugee status determination, only 10 percent of the
population was granted refugee status for having political reasons of persecution, due to

links to the opposition movement.?*®

The majority were deemed to have only economic
causes of flight, and received “limited access to assistance in neighboring countries;
hundreds of thousands have been rounded up, detained and deported back to
Zimbabwe,” displaying a practice closer to a protection vacuum rather than a stretch in
regime to accommodate for the fleeing migrants.?** In terms of domestic conditions of
regime stretching, South Africa had failed attempts of new legislation creation and
increasing political pressure to limit migration. In terms of the UNHCR conditions,
there has been a functional intent of the UNHCR to protect “people in the context of

mixed flows,” but lacking in its country presence being “over-stretched” and unwilling

to take on more responsibility.*® Not fulfilling all of the conditions for successful

% Betts 2010, p. 375

Betts 2010, p. 374-375

Betts 2013, p. 5

Betts 2010, p. 368
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regime stretching, South Africa displayed a mixed response between ad hoc and

vacuum protection on the spectrum.

In contrast, the case of mass influx of Somalis in Kenya displayed a dramatically
different response of regime stretching. Kenya met the domestic conditions with its
informal acceptance of all Somalis as a group on a prima facie basis since 1991,
formalized with its Refugee Act in 2006, the first in Africa to explicitly include prima
facie recognition.?*® Its domestic politics followed suit, in favor of more sustainable
policies. Further, the UNHCR condition of functional spillover was met, with its
protection of survival migrants “inextricably linked” to its refugee protection role.?’
With this dramatic variation in both countries’ and the UNHCR’s responses, Betts
suggests an overarching non-binding normative framework be developed to clarify both
the role of states and the UNHCR, fully acknowledging the protection gaps that
currently exist. He argues that having a “consolidation, application, and a clear division
of operational responsibilities” between states and international organizations would
“clarify the existing legal and normative obligations,” %*® bettering the currently existing

refugee regime to fully function in its protective intention.
5.4.2 Survival migration and North Koreans in flight

Betts includes the outflow from North Korea as a case of survival migration, along with
Haiti, Iraq, and Myanmar, stating that “significant numbers” of people have fled from
these countries “not because of a well-founded fear of individualized persecution, but
more often because of serious deprivations of socioeconomic rights related to the
underlying political situation.”?*® This section assesses the case of North Koreans in
flight as a case of survival migration and its arguable added value to the larger

international discussion of reinterpreting non-refoulement obligation.

%% Betts 2010, p. 372
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Firstly, the polarizing problem of terminology that gives rise to survival migration as a
concept rings true in the case of North Koreans in flight. This label dichotomy of
refugee versus voluntary economic migrant jeopardizes the protection of individuals
who fall outside the conventional understanding of a refugee, but deserve rightful
protection against return under international human rights law. As discussed throughout
the thesis, this is one of the main justifications used by China, now joined by Russia, to
legitimize illegal state practices of repatriation. The term ‘survival migrant’ fits the
fleeing North Koreans—they look like refugees, yet are repeatedly and continuously
denied protection. However, it is not for lack of meeting the conventional understanding
of persecution, but rather because the relevant states do not acknowledge them as

potential refugees, denying them access to refugee status determination procedures.

Compared to the case of fleeing Zimbabweans, the population of fleeing North Koreans
is far smaller in sum, the largest estimated number of North Koreans in China being
300,000.*° Thus, the two case studies differ in circumstance, in that the North Koreans
in flight today has yet to be called a ‘mass influx’ in an international context,?*
although the fear of the population increasing into a mass influx is one of the reasons
states like China have been reluctant to openly allow them access to the UNHCR.?*
Further, it should be noted that while a mass influx demands the immediate attention of
the receiving country, it should not be a prerequisite in discussing the protection that
rightfully belong to all individuals, regardless of how many in their categorical party.
This lack of discussion of the survival migrants who do not present the population-
receiving country with a mass influx dilemma is a potential flaw in Betts’ survival
migration concept. Despite this difference in number, however, the two cases show a
similarity in that only a small minority of both the populations faced individualized
persecution on political grounds prior to departure from their country of origin. In view

of the case of Zimbabweans in South Africa, | remind the reader of reaction of China,
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The first wave of fleeing North Koreans in the 1990s was dubbed a ‘mass exodus’ by various NGO reports,
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the most immediate and largest population of North Koreans in flight. It not only
classified the population as economic migrants, but also rejected them in terms of every
condition of regime stretching: domestic political rejection, aggressive legislative
hindrance, and actively refusing the UNHCR to access the most densely populated
region. It can only be presumed that should the North Koreans in flight present China
with a mass influx the scale of Zimbabweans in South Africa, China will display an

even greater rejection and protection void.

Despite this similar reception, it should be pointed out that North Koreans in flight find
themselves in a unique position between the existing refugee regime and the necessity
of survival migration as an advocating tool for securing protection. The causes of flight
of this group often vary between political reasons that qualify as a conventional
understanding of persecution and those that do not, including the deprivation of the right
to food.?*® The latter is what states use to justify their use of the term ‘economic
migrant’. However, all of the varying causes of flight are all arguably political, due to
the unique political loyalty-informed songbun class system of the DPRK that cause the
varying socioeconomic rights deprivations.”* Further, unlike the fleeing Zimbabweans
without individualized political persecution grounds, the departure of the North Koreans
itself is acknowledged by the DPRK as a political act of treason, grounds upon which
the individual is punished and subjected to torture and other cruel, inhuman or
degrading treatment or punishment upon repatriation.?®® This makes this particular case
of survival migration unique, as it falls under both the refugee regime and the concept of

survival migration.

An additional exclusive factor to the North Koreans in flight is their country of origin.
The DPRK is both an authoritarian state reminiscent of the Cold War era, the era for

which the Refugee Convention was written,?*® whilst simultaneously being a fragile

>3 see chapter 2

See section 2.2
See Section 2.4
Betts 2013, p. 4

254
255
256

55



state in the modern post- Cold War era today, that most often produces survival
migrants who do not fall within the conventional definition and consequent protection
of the refugee regime. Thus, the DPRK produces an outflow of migrants that are unique
in the international discourse of migration that can arguably be understood in both

perspectives of protection.

Despite this unique characteristic of persecution faced by the North Koreans in flight,
the treatment and protection vacuum that they face appears to be similar to that of how
Zimbabweans were received in South Africa—deemed only to have economic causes,
receiving little to no access to assistance in neighboring countries, and being detained
and deported to the country of origin. Whereas regime stretching is a viable solution for
other contexts like Kenya, the North Koreans in flight find themselves in various
geographical contexts where neither the domestic political interests and legislative
efforts nor the UNHCR conditional requirements exist are exhibiting strong willingness
to stretch to accommodate and protect them. The only case in which the regime
stretching does not exhibit a complete protection vacuum is in Thailand, in which the
UNHCR is a significant presence compared to the other relative contexts. Even then,
neither the domestic legislation nor political will exists to classify the case of North
Koreans in flight in Thailand as a case of successful regime stretching.

The North Koreans in flight presents itself to the concept of survival migration as a
unique population that could, if given the access to determination procedures, qualify as
a refugee in the conventional understanding, but remain unprotected in practice.
Because of its de facto lack of protection, it also fits within the concept and definition of
survival migration. In several ways, the concept of survival migration and the case study
of North Koreans in flight mutually add to each other. This case study adds to the
survival migration concept in that it further accentuates the dire need of a solution to
this increasing dilemma and alarming trend of theoretically and rightfully protected
people being abandoned in legal protection limbo. It adds urgency to the case for
positive actions to be taken on an international level, simultaneously with domestic

efforts, to preserve and reaffirm the non-refoulement principle in practice. The concept
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of survival migration adds to the case of North Koreans in flight as it sheds light on
what conditions have to be met in order for any of the state contexts in which this group
finds itself, to display positive regime stretching towards protection. It has shown that
all the conditions for regime stretching are lacking, reflecting the findings against
protection of the legal duty bearer study in the previous chapter. The concept of survival
migration and the case study of this vulnerable group mutually shed light on each other
to appeal to the urgent need to fill the ever expansive gap of protection created by the

public-private protection dilemma.

5.5 Concluding remarks

The refugee regime has evolved into a contradiction of the duty of protection not being
guaranteed by the primary duty bearers, the international agency designed to support the
duty bearers attempting but falling short of provision, and the individuals for which the
regime exists falling between the cracks into non-protection and return. The protection
void of the state legal duty bearers leaves the North Koreans in flight with little option
but to seek private actors. This option not only leaves the population more vulnerable to
other human rights deprivations, such as sex trafficking and human smuggling. The
complete lack of geopolitical will and prioritization of this issue further aggravates the
problem, with no actor advocating for this vulnerable group, other than the NGOs,
religious organizations and broker networks, none of whom are obliged by law or part
of the refugee regime to provide protection it is solely responsible for providing in

practice.

This chapter has explored the unfortunate fact that this contradiction and frustration
with the refugee regime is not a unique dilemma to the North Koreans in flight. Rather,
this group, however unique in its context and country of origin, is a case study of a
wider international trend of survival migrants who need to be protected on both
normative and institutional levels. Regime stretching needs to be supported on levels of
domestic legislation and political intent, as well as the UNHCR’s functional spillover
and country representation. The unique political situation of the DPRK pulls the interest

of the UN, stakeholder states and international community to prioritize the
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denuclearization of the DPRK, leaving human rights concerns, much less the
comparatively minor population of the North Koreans in flight on the backburner.
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6 Conclusion

6.1 Research question revisited

This thesis has aimed to explore the public- private protection dilemma presented in the
case of the North Koreans in flight and to question whether the findings prompt the
international community to reinterpret non-refoulement obligation. This small yet
unique case has shed light onto the frustrations of the broader people in forced
movement, survival migrants, and the shocking and blatant protection void they face,
urging the international community to pay heed to this urgent issue. | arrive at this

conclusion based on the following observations presented by this case study:

Firstly, the legal identity of the North Koreans in flight is identified as refugees—be it
prima facie should a mass influx occur, but otherwise, sur place— and thus they should
be protected under the refugee regime. However, the lack of access to a refugee status
determination procedure deprives this group of the protection. The securitized labelling
of states labelling this group as ‘economic migrants’ adds to the international trend of
this dichotomy of terminology as a contributing factor to the perception of rights

holders and consequently to the deprivation of rights.

Secondly, the legal analysis of the identified duty bearing states— China, Russia, the
Lao PDR, Thailand, and Vietnam— has shown an underwhelming failure of states to
protect this vulnerable group against return. Rather, a trend of practices to the contrary,
including the signing of bilateral mutual cooperation treaties with the DPRK with
repatriation provisions, prompts a less- than- hopeful future in the public protection of

North Koreans in flight.

Thirdly, the various non-state actors voluntarily stepping in to mind the gap of
protection, shows hope, but is still lacking. In view of the international security theory,
explanations of refugee regime frustrations were presented. The problem was not only
in the lack of political will and law abidance by State Parties, but the lack of will of the
refugee regime as a whole, including the institution of the UNHCR, to stretch to provide

protection for this vulnerable group. The analysis of the North Koreans in flight as a
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case study of survival migration has shown that without the conditions of regime
stretching being met in both the normative and institutional front, the de facto protection

of non-state actors is not enough to fill the protection void.
6.2 Towards a reinterpretation of the non-refoulement principle

The above findings implore for the international community to reinterpret the obligation
to the non-refoulement principle. The principle can no longer stand alone on its high
pedestal, being quoted and referred to by the UNHCR to urge states to abidance. It
needs to be operationalized in a way that both state and non-state actors are addressed

and involved in synergy.

To do this, I echo Betts’ proposal of a soft law normative framework to authoritatively
clarify the role of the state duty bearers and non-state actors. In light of the findings, a
few cautions need to be heeded in this process. Given the unique country of origin, the
North Koreans in flight display a case void of political will and intent of the relevant
state parties, with the greatest interest of the relevant states being focused on the
denuclearization of the DPRK, and the international condemnation also being focused to
that end, further deprioritizing and this small vulnerable group. It may seem growingly
inopportune to raise the issue of this relatively small vulnerable group, however, the
growing attention on the political, nuclear issue can be leveraged to bring attention to
the issue of North Koreans in flight. This requires cooperation of the UNHCR taking
initiative and grassroots movement of the non-state actors to bring this to the attention
of the international community. This movement to bring the attention of the DPRK-
related issues to the “people over politics” is already initiated by a small non-state actor
with a grassroots mobilization already taking place.”>’ An international coalition of
various non-state actors urging to shift the focus to the protection dilemma of not only
North Koreans in flight, but survival migrants at large, and drafting a soft law

framework could jump start the closing of this protection gap.

»7 Liberty in North Korea 2016b
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Further, the protection dilemma can be alleviated with efforts within the existing
refugee regime. The UNHCR must first embrace its inherent political role in advocating
on behalf of refugees and potential refugees, the broader group of individuals protected
against return, and act thusly. While continuing to ‘urge’ states and express ‘deep
concerns,” it must also actively engage with the NGOs to pressure the relevant states to
advocate for the protection of the very people it exists to protect.

The protection gap suffered by the survival migrants evidently concerns matters of
international security, not only because of the “relationship between cross-border
displacement and security,” but also because the potential destabilizing effect that
would be had upon recognition of a “collective failure to provide sanctuary to people

whose own states were unwilling or unable to provide their most fundamental rights.”258

As explored earlier in this thesis,**

the relevant neighboring states have largely, with
the exception of Thailand, failed to provide protection against return, let alone,
sanctuary. There is, unfortunately, an unlikelihood of the protection dilemma of this
particular vulnerable group being addressed until there is a mass influx that forces the
international community to address it. In order to avoid the possible destabilization and
chaos of a protection void in the event of a mass influx, it is actually in the interest of
the relevant states to proactively act, and not to continually deny the people their
rightfully protected identity, but rather, take initiative to offer protection, if only as
minimal as not repatriating them and allowing them safe passage to a country where
they can seek asylum. Positive action in the form of creating a normative framework
and strengthening the existing refugee regime with non-state engagement would

alleviate the chaos the transit states would face in the event of a mass influx.

It is time for the international community, both state and non-state actors, to rise to the
occasion and act upon what is just according to international law, and not what is
convenient in the geopolitical context. It is time to the state actors to act positively
toward its duties, instead of turning a blind eye, passively ignoring them until it is

% Betts 2013, p. 5

% 5ee Chapter 4 above
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forced via a mass influx. It is time for the synergy of non-state actors to push and rally
together for a new soft law framework. New drivers of forced migration, unfortunately,
do not show signs of ceasing to emerge. However, the international community can
work to better prepare and better protect the displaced survival migrants in flight with
stretching the existing refugee regime to be accountable to its non-refoulement

obligation.
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