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1. Introduction

Since the 1980s, politicians in many European andhNAmerican countries have moved
away from the child care approach that charactéribe policy towards children in conflict
with the law in the larger part of the®@entury. Countries such as the US, England and the
Netherlands, once pioneers in the child care agprt@young offenders, have increasingly
started to give priority to more punitive responseyouth crime (Muncie 1999; Doob and
Tonry 2004; Junger-Tas 2004; Walgrave 2004). Inskyghe development has been in the
opposite direction. In recent years, the sentengalicy towards young offenders has
softened, and new alternatives to deprivation eédom have been developed. Although
children are still handled in the regular justicgstem, by and large under the same

provisions as adults, increased attention is gigesoncerns about the child’s best interests.

Changes in the policy towards children in confiath the law should be viewed as a
somewhat delayed part of the larger reforms in Russthe 1990s. Following the collapse
of the Soviet system, Russia experienced an inergasrimes and correspondingly in the
prison population. When the Russian prison popatatvas on its largest in the mid 1990s, it
amounted to more than a million people, and thedvimthe street had it that one out of four
Russian males had served a sentence. A corresgoretianomical crisis made the

insufficiencies of the overcrowded, oversized pesgstem acute. The future of the
sentencing practices and the penal system becamoé tapic on the political agenda. The
1990s also saw an increase in the number of stiekiren and amount of youth crime,

provoking a debate on the effect and efficiencyhef existing approaches to children at risk

or in trouble.

The debate on the high incarceration level and amotiyouth crime in Russia in the mid-
1990s corresponded with two political processes: whiting of new legislation, and the
entry of the Russian Federation into the CounciEofope (CoE). Russia’s accession to the
Council of Europe in 1996 was companied by sigaificlegal as well as administrative
changes. Russian law was by and large brought a&atmordance with European and
international human rights standards, measures takem to secure the independence of the
judges, and the penal system was moved out of aliscpl power of the Ministry of the

Interior.



Furthermore, when becoming a member of the CoEsiRusok upon an obligation to
change its juvenile justice system into accordamitke existing European and international
norms. Important changes have taken place, butréfiem has so far neither been

consequent nor fast.

1.1 The Research Questions

This thesis discusses the ambivalent juvenile gastiystem in contemporary Russia. My
focus is on the framework of the system, i.e. lgvadicies, and institutions. The study seeks
to answer the questions:

How are juveniles in conflict with the criminal laapproached in Russia todayhd, what

characterises juvenile justice as a policy fieldRassia?

By answering these questions | also try to iderg#yticular challenges that will have to be
addressed in order for Russia to be able to cofggiéfil its obligations under international

conventions.

| will argue that since 1996, the legal frameworavé by and large been made into
accordance with international standards for juseiistice, but that formal and informal
institutions, a legacy of the Soviet Union, congétan obstacle to realization. In the current

juvenile justice system rehabilitation of juvenii® seeked through retributive means.

The ambivalent nature of the system reflects tlo& laf a coordinated, holistic juvenile
justice policy. 20 years after the collapse of 8wiet Union the juvenile justice system is
still characterized by the systemic vacuum thatféleof the socialistic system created. In
some Russian regions however, local politiciansshaanaged to coordinate the efforts of
all the actors involved in the juvenile justicetgys under a common strategy. The result is a

significantly better point of departure for a chitgbndly juvenile justice system.

Laws and policies, while not without significanseldom determine what actually happens.
Arguably more important than the official approdohchildren in conflict with the law, is
how the juvenile justice system functions in preetiThe question of level implementation

will, however, not be addressed in this thesis dawed for later research.



1.2 State of Research

Traditionally many scholars of juvenile justice,etimajority coming from the Anglo-

American legal tradition, have tended to see thistemce of juvenile courts, children’s
hearings or other bodies explicitly and solely @addmg children in conflict with the law as a
criterion for a juvenile justice system. Conseqlyethiose jurisdictions where child offenders
are cared for otherwise, Russia among them, arertemtesented in the juvenile justice

literature.

In general, Russian juveniles in conflict with tlev have gained little attention from
researchers, Russians as well as foreign obseri¥és. obvious reason is the Soviet
prohibition on publication on youth crime, whichjthvthe exception of the perestroika-
period in the 1980s, lasted from the 1930 until 2Q@/illiams and Rodeheaver 2002:96).
Today the Ministry of the Interior speaks quite wiyeabout the problems of youth crime.
Nevertheless statistics available to the publiciome are still limited. There are for instance

no official statistics available on the numberwifgniles in pre-trial facilitiesSI1ZCs.

The Russian juvenile justice system is also a lgrgamapped field of study. There are
some descriptive studies of the current systemlablaiin English (Terrill 2007; Williams
and Rodeheaver 2002; Pridemore 2002), but anatfsiee official approach to children in
conflict with the law are rare, two noteworthy eptiens being by Shestakov and Shestakova
(2002) and McAuley (2008). The studies however eh@vcommon that they only focus on
the federal level and ignore the latest regionaktigpments. In spite of the fact that criminal
justice officially is a matter of federal jurisdi@h, quite significant regional variations do
exist. On the federal level, the approach to juesnin conflict with the law may seem
constant. If we take the regional developments attount, however, the picture of slowly

changing approaches becomes clear.

Some recent studies on juvenile justice in Ruseigions have been published in Russian
language, includingroblemy soverSenstvovania pravosudia v otnosesioversennoletntyh

v Rossii(2002),Demografteskie i ékonordeskie apsekty Gvenal'noj Gsticfa008), Zykov,
Hananasvili and Avtonomova (eds.) (2004), and Vowanand Tk&ev (2004). With the
exception of Maksudov ed. (2008), these studied teraddress developments in one region
solely, thereby failing to identify comprehensivatterns and development trends in Russia

as a whole.



Another limitation within Russian studies of thedRian juvenile justice system is that, as
their main objectives is to present concepts dieddht approaches to the Russian public;
they tend to focus largely on general theory. Cqusatly, little attention is given to the
influence of Russian history and cultui®y seeing regional developments in the light of
federal frameworks, Russian history, culture, a#i a® economical and political concerns,
this thesis aims at providing a more thorough oesvvof the changing field of juvenile

justice in Russia.

1.3 Scope of the Problem: Children and Crime in Russian
Federation

1.3.1 Children in Russia

There are approximately 27 million children in tRessian FederatidnThe number has
declined steadily for the last twenty years (UNICEI7). This demographic trend is subject
to much political attention. Former President andent Prime Minister, Vladimir Putin, has
on several occasions mentioned the declining btk among the state’s major security
threats. In order to increase the birth rate, thvaler of benefits and discounts for families
with many children has been increased, supportedcdiymercial campaigns for the
institution of the family. Examples of these canseen in the metro stations in Moscow and
St. Petersburg, where banners have been postecny oentral stations, focusing on the

social and personal benefits of having children

The demographic decline corresponds with a gertgtrioration in the living conditions
for children in Russia. Data collected by the regionon-governmental organizati®navo
rebenka[The Right of the Child] suggest that more tharmp®&ecent of families with children

have an income below the official existence mininaxrel (Al'tSuler 2008).

In addition to poor material conditions, many Rasesthildren suffer from parental neglect.

Russia has a large number of social orphla@snadzornikieEstimates vary from 750,000 to

2 In accordance with the understanding of a chilchfbin the Convention of the Right of the Child, Algid, and the
understanding of a child under Russian Constitutitaval cf. Constitution of the Russian Federationj¥t60, and a
child is here understood as a human being undeagaef 18.
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more than 3 million (Al'tSuler 2008, Nagaev 2009:49), and the numbers are increasing
even as the child population is decliminfesearch suggests that approximately 30 percent
of the social orphans leave home due to parentahal or drug abuse (Nagaev 2009:97).
Another common reason for social orphanage is doomslence. According to Ministry of

the Interior, approximately 2,500 Russian childdenevery year from injuries inflicted upon
them by their parents (statistics presented atuaddable conference, February 20, 2008,
cited in Al'tSuler 2008).

There is a dominant assumption in Russia that @nldiving in poverty or suffering from

parental neglect are more likely to get involvedhwdriminal activities than other children.
These children are categorized as ‘children at’,rigkgroup that is subjected to much
attention from state agencies, in particular staieth crime prevention programs. That
certain groups of children are more vulnerabledme into conflict with the criminal law is

a view supported by statistics from the prison arties, which show that 47 percent of all
children in educational colonies were neither attem school nor working at the time the
crime was committed. More than 70 percent of thekddren have only elementary

education (four years), and one out of ten is @man (FSIN 2009b).

1.3.2 Crime and Youth Crime

Russia has one of the largest prison populationgshen world, both in numbers and
percentage. As of April 1, 2009, there were 889,4i80oners in Russia. An additional
554,100 people are serving sentences not involdiegrivation of freedom. The prison
population peaked in the 1990s, followed by a des#an the beginning of this decade, but

has been steadily increasing again since 2004 (2809a).

The country also has a significant number of ineated children. Children sentenced to
punishment involving deprivation of freedom as & rserve their sentences in so-called
educational coloniesjospitatel’nie kolonii(cf. Article 88(6) UK). According to the latest
official statistics, 8,000 children aged 14 to Il &,300 children aged 16 to 17 are serving
sentences in educational colonies in RudR@s§ijskij statistieskij ezegodniR008). Ninety

three percent of the children in these coloniesbargs, albeit the percentage of girls is

3 Pravo rebenkastimates that the number of social orphans aeased with 100, 000 each year on the averagegluri
the last ten years (Al'tSuler 2008) while Nagae®Q2:97) operates with an estimate of 50, 000.
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increasing (ibid.). The average term in educaticuhbnies is 4.1 years. Ninety percent of
the children receive sentences longer than 2 yadternative Report 2005:45). There are no

statistics available on the number of childrenne-pial detention facilities.

In addition to 62 educational colonies (FSIN 20Q0%a¢re are 20 closed vocational colleges,
special’nie professional’niedili si zakrytogo tipain Russia. These are under the jurisdiction
of the Ministry of Education, and are not consideaepart of the penal system as such. The
closed vocational colleges are for children agedol13 who have infringed upon the law,
but cannot be subject to criminal responsibilite da their young age, as well as juveniles
between 14 and 18 who have committed a crime, lanwthe court has exempted from
punishmertt The maximum term in a vocational college is thyears, as compared to ten
years in an educational colony. The last yearstharve been about 1,000 children in these

closed vocational collages at all times (Federa’agenstvo po obrazovanit 2007).

Approximately 75 percent of children in closed omaal colleges have committed crimes
of minor or moderate gravity (Federal’'noe agengteoobrazovaniG 2007). The offences
most frequently committed by juveniles are petsftiid0 percent), robbery (14 percent), and
assault with intention to rob (13 percent). Lesantlb percent of the juveniles are serving
sentences for murder (FSIN 2009b). These statistigely correspond to the general picture
of crime in Russia. According to the Federal StatiBureau, roughly one third of the
3,583,000 recorded crimes in 2007 were thettgsia in Number2008).

According to MVD, the number of crimes committedjbyeniles decreased by 16.5 percent
in 2008 compared to 2007. There were also sigmficaductions in the number of crimes

committed by two or more children, -23.8 percemiti @n the number of recidivists, -15.4

percent (MVD 2009).

1.4 Research Approach

In order to answer the research questions thesth@sivides a qualitative study of the

legislation, institutional set-up and policy deyailwent on the federal level, as well as studies

% The closed vocational colleges should not be cmtfwith open vocational colleges. The close vonaticolleges
functions as correctional institutions for childneho have infringed upon the criminal law or othisewput their own or
other persons life in danger, whereas open voddticoileges in reality are orphanages for oldeldcan.
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of local reform initiatives in the federal subje®sstov Oblast and Perm Kiain order to
best highlight the complexity of the Russian julenustice system, | have chosen an
interdisciplinary approach. The study draws on tiesofrom the field of political science,

sociology, and criminology, as well as culturalds&s.

1.4.1 On the Research Approach

Qualitative studiesThe strength of qualitative studies is the posigitib describe a specific
phenomenon and to identify changes of that phenomener time (Grgnmo 1998), inthis
case the Russian juvenile justice system and ckangde Russian approach to children in
conflict with the law the last approximately 15 y@al he obvious disadvantage with such an
approach is that the findings are of limited gehezbevance. A possible exception for this
study is that the findings may be of some relevdoc®ther post-soviet countries, in so far

that the findings are related to Soviet heritage.

Interdisciplinary approach.An interdisciplinary approach allows us to graspmptex

phenomena (Geertz 1973). The juvenile justice sygpeovides a good example on the
benefits of an interdisciplinary approach. Judi@pproaches to juvenile justice tend to
concentrate on legal safeguard;a criminologicalra@ggh may explain the relationship
between assumptions of crime and the nature glutitee system; sociological studies give
us insides to the actors in the system, and sol'ba.actual nature of the juvenile justice
system, however, depends on a variety of fact@ws land legal procedures; underlying
assumptions on crime and justice; institutions lat#e; demarcations between the justice
and child care system; financial resources gran®gal of trust in society etcetera. Only
through a thick description of all these factora & understand how juveniles in conflict

with the law are really approached in a society.

The Benefits of Comparindn this study the juvenile justice system on thdefral level is
contrasted with the operation of juvenile justicehe federal subjects Perm Kraj and Rostov

Oblast. Comparison is a helpful tool in order tentify similarities and differences. One of

® Russia consists of 83 federal subjects. The subgkffer with degree to the autonomy they enjogrtirmost to least):
republic, oblast, krai, autonomous okrug, and aotaous oblast. In addition there are two feder&gijti.e. St. Petersburg
and Moscow. Perm Krai came into existence in 260& eesult of a merger between Perm Oblast and Ramnak
Autonomous Okrug. In order to avoid confusion hoerewll references made to the region in this thass to Perm Krai.
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my hypotheses upon starting this thesis was tliatmehas been faster in some regions than
on the federal level. A comparison between therfddend regional level was useful in order
to verify or falsify this assumption. Furthermoeecomparison between two of the regional
reform forces, i.e. Perm and Rostov, helped idgmiimmon ways to successful reform, as

well as common challenges.

While the benefits from comparing are many, theralways a danger to exaggerate both
similarities and differences. With regard to thiedis, there is a particular danger that the
regions may be presented as more different fromfétleral approach than is actually the
case. This is patrticularly so, since | have onlgkled at the proclaimed approaches, i.e.
polices and norms, and not at implementation. Eantore, the majority of the sources
originate with actors within the justice systemisTanger has been tried counterbalanced
through reports from non-governmental child cagifations that monitor the situation for
children in conflict with the law in Russia, in paular through interviews with staff at

Centr sodejstvia ugolovnogo pravosuflidoscow Centre for Prison Reform).

Transcription.Transcriptions from Russian are made according® 9:1995 /GOST 2002
standard. Exceptions are made for well-known wopllsces and persons, such as Oblast,
Moscow, and Yeltsin (instead of Oblast’, Moskva &i@in). In those cases where the same
author has published in both English and Russiaguage; | have stayed with the English

variation of the author’s name in order to avoidfasion.

1.4.2 Sources

The analyse of the federal level is based on sewtéderal law, e.g. the Constitution, legal
codes, Supreme Court resolutions, internationammsoand standards binding upon Russia;
official policy programs and statements; and th@eeences of actors in the field, i.e.
interviews with staff at the mentionedentr sodejstvia ugolovnogo pravosudMoscow
Center for Prison Reform, CSUR}entr “Sudebno-pravovaa reformgCentre for Juridical
and Legal Reform, CSPR) arfdund “Net alkogolizmu i narkoman{Fund NAN). In
addition, the thesis draws upon secondary soungels as legal comments, studies in the

field of criminology, sociology and history, as Wa$ human rights reports.
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The main sources to regional reform arelegal tgpaticy programs, as well as descriptive,
and to a lesser degree analytical, evaluationseoféform process by involved actors, mostly
judges of the district courts. Similar to the feaesources, this information has been
supplemented by reports from and interviews with &lctors in the field of child care and

justice programs in Russia mentioned above.

Perm Krai and Rostov Oblast were chosen as subpéagidy, partly due to the relatively
large amount of information available on the refgonocess in these regions, and partly
because these are the regions in which alternagisponses are generally recognized as
being deepest implemented. In both subjects rebiamss, policy programs, strategies for
implementation, evaluations and criminal statistes well as comments from local judges
and social workers are available from official wedges, i.e. the web pages of the regional
governments, district courts, academical instingion the region and so on. In order to
moderate the official picture, additional infornmati has been collected from non-
governmental organisations involved in the regiom®st importantlyCentr “Sudebno-

pravovaa reforma’(Perm) and Fund NAN (Rostov).

A potential weakness of this study is that actarppsrtive of the status quo may be
somewhat underrepresented, particularly in thetewritmaterial. Due to lack of public

debate, and especially lack of representation aik gparties in the discussion, the level of
real support of the current system by the actorslied has been hard to identify. As this
thesis suggests, support for the current systembmdgund on the political level, within the

procurator’s office and within the penal system.iM/mepresentatives from these sectors
have not been accessible for interviews, officialigges suggest that at least the penal
authorities are realizing the need for profoundngfes in their approach to people in conflict

with the law (cfwww.fsin.sy.

Translation.Need for translation constitutes a particular kemgle for cross-cultural studies
of laws, as the legal language reflects the culitur@ specific jurisdiction. Upon translation
of laws and legal concepts, there is a dangerth®abriginal connotations may get lost. In
this thesis references to the wording of the Rusgiaiminal Code are based on the
translation of William Butler (2003). All other malations are done by the author. Russia has
a variation of the continental system of law, anel wording is important for interpretation.

It is @ common opinion among scholars of continelaa, that the English language is
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insufficient for handling cases under continentl I(for example within the European
Union), due to the different legal culture of thaglo-American world. Significant cultural
and historical differences between the English wedRussian speaking world, suggest that
there may be some Russian words that can not destlanslated. Butler (2003b) has argued
that there is no English equivalent to the Russiard ‘pravo’. Another legal term central to
this thesis, for which there is no obvious Engksfuivalent is ‘ispravienie’ ‘Ispravilenie’ is
here translated with restoration, and sometimels sgihabilitation. The rehabilitive nature of

‘ispravlenie’ is, however, disputed (cf. Kurgandd(03)..

Qualitative InterviewslLegal sources, policy declarations and other writteaterials are
supplemented with qualitative semi-structured iptbanterviews with representatives from
three Russian non-governmental organizations; FNAdN, Centr “Sudebno-pravovaa
reforma” and Centr sodejstvia ugolovnogo pravosudAl informants were asked about
their view of the current system, their knowledgp®wat alternative models implemented in
Russia and the likability for further reform. Th@armants are involved in different phases
of the justice system, i.e. prevention, mediatiowl aehabilitation. Qualitative interviews
were chosen in order to be able to benefit frominf@mants expertise in his or her field of

work.

A challenge facing qualitative interviews is thia¢ butcome to a large degree may reflect the
perceptions of the interviewer. There is a chahe¢ the interviewer hear what she expects
to hear, and not what the informant tells her (30nn2002). The knowledge, values and
background of the interviewer may also affect theice of questions asked, and thereby the
information received (ibid.). Furthermore, theraidanger that the informant, consciously or

unconsciously, adjusts her answers to what shkghire interviewer would like to hear.

The likability of the mentioned sources of misimf@tion increases in cross-cultural studies.
One reason is the problem of translation menticseolve. Another reason is what | will
refer to as ‘cultural pride’. In meeting with repeatatives from other societies we are likely
to either present our own society as better thaeally is, or, if we belong to opposition
groups, be extremely critical towards it. The rgknisinformation decreases, however, with
the researcher’s knowledge of the studied langaadesociety. In qualitative interviews, the

risk may also be reduced through awareness ant@audiquestions.
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1.5 Structure of the Thesis

Chapter 2 lays out the theoretical framework of tihesis. The first section, section 2.1,
provides a definition of the term juvenile justicBection 2.2 presents three different
criminological approaches to children in conflicittwthe law, followed by four different

models for organization of juvenile justice systefise last section in Chapter 2 is devoted

to theories of change.

The discussion of the current juvenile justice eyysstarts with a presentation of the official
approach as found in the Criminal Code, in Chag@erChapter 4 looks behind the
regulations and into the policy field. Section &éntifies the actors on the political agenda,
before the current governmental policies on youime& and child care are discussed in
section 4.2. The last section in Chapter 4, seclid) identifies institutional factors of

particular relevance for the functioning of theguie justice system.

Chapter 5 presents a case study of two regionaletmodf juvenile justice that differ
somewhat from the federal approach. In the analysitie alternative models, attention is
given to identify first, how they differ from thederal model, and second, factors that have

made the establishment of these regional modeksiges

Finally, Chapter 6 analyses the possibilities foefmrm of the federal approach to juvenile
justice similar to what has happened in the regroestioned in Chapter 5. Factors studied
are the level of support for the current systeri)(&nowledge of alternative models (6.2),
relative strength of epistemic communities (6.3) adaptability of existing institutions

(6.4). A final section is devoted to a discussionparticular obstacles to restorative juvenile

justice ideas in post-Soviet states.
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2. Theoretical Framework

2.1 Defining Juvenile Justice

Juvenile justice may be defined as

A system of law, policies and procedures intendeé@dulate the processing
and treatment of non-adult offenders for violatiamisaw and to provide
legal remedies that protect their interests in aitons of conflict and neglect
(Encyclopaedia Britannica).

For the purpose of this thesis, the term ‘juvepikldice’ will be used to refer to the handling
of childrer? suspected of infringements upon criminal law soleereby excluding not only

cases under family law, but also children chargéti status offences. In accordance with
this definition, the term juvenile justice systenilwefer to institutional arrangements by
which the state authorizes intervention in respaodoffences, or assumed offences,

committed by minors, as well as intervention upgnimgements of the rights of the child.

According to thdnternational Convention of the Rights of the CHIZRC), children, due to
their young age and immaturity, are in need of &ade the right to special care and
protection. In those jurisdictions that recognizs/gniles as a distinct legal category,
juveniles are, like adults, assumed to have sonwmvlatdge of right and wrong. Unlike
adults, however, juveniles are not assumed to futigerstand all the consequences of their
behaviour. Furthermore, they are believed to beemmainerable to negative influences from
social conditions and other persons. With regarccrimes, this reduces the juveniles’

responsibility and hence their guilt.

International standards for handling children imftiot with the law are found iiThe United
Nations Guidelines for the Prevention of Juvenilelibguency(Riyadh Guidelines) and

United Nations Standard Minimum Rules for the Adshiation of Juvenile Justice

® According toConvention of the Rigth of the Chldrticle 1), a child is person under the age oheégn. Eigtheen is also
the age of majority under Russian law (Constitutibthe Russian Federation, Article 60). For the psgpof this thesis a
child is therefore any human being under the agagifteen.



18

(hereafter The Beijing Rules). Similar regional merfor juvenile justice are also found in

the regulations of the Council of Europe.

Although generally recognized as an internatiorainm juvenile justice is still disputed.
First, there is no general consensuswimo constitutes a juvenile. A common definition is
that a juvenile is a person who has obtained tleeddgriminal responsibility, but not yet
reached the age of majority. This definition malggenile a precise term within one
jurisdiction, but has the drawback that it makedlifficult to compare across different
jurisdictions. For example, following this defimti the term juvenile will refer to children
aged 10 to 17 in England, children aged 15 to 1Nanway, and be redundant in Belgium
where the age of criminal responsibility is setadqo that of majority (both 18) (Muncie
1999:255; Doob and Tonry 2004:5 et al.). In mamsglictions, taking into account the fact
that the age of majority is in itself a legallydck standard which does not necessarily reflect
the real maturity level of the child, the upper #get for juveniles have been set above the

age of maturity, e.g. at 20 or 22 years.

Second, there is divergence with regard/t@at degreguveniles should be treated differently
from adults for the purpose of justice. The speafrepinions spans from those reducing the
difference to a matter of leniency, to those whasider all minors incapable of criminal

responsibility. Whereas advocates from the firgiugr believe that fair handling is always
best secured within the legal system, the secoadpgargues that exposing juveniles to a
legal system they do not have the capability toeustdnd is an extra punishment and

therefore not just.

Under Russian criminal law a juvenileesoversennoletnijs a person who “at the time of
the commission of a crime was fourteen years of lagenot yet eighteen years of age”
(Article 87(1) UK), 18 being the age of maturity Russia (Constitution of Russian
Federation, Article 60).

There are currently two ways to express ‘juveniigtice’ in Russian languagpravosudia
nesoversSennoletnydindGvenal’naad GsticiaPravosudia nesoversSennoletnighcompounded
by the traditional Russian words for jusficand juveniles respectively, whilievenal’naa

asticiais an English loanword which entered the Russaaguage in the late 1990s.

" According to some scholars there is a differeretevben pravosudia and justice, cf. Butler 2003b.
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Pravosudia nesoverSennoletnigithe Russian term most commonly used to refefaito
handling of juveniles under the law. In contempgriagal and criminological literature
pravosudia nesoverSennoletnghby and large equivalent to the English ‘juvenilstice’, as
the English term is used above. Like ‘juvenile igest pravosudia nesoverSennoletnigh
used both as a generic term for all approachesvinjles in conflict with the law, and as a
conceptualisation of the understanding of fair hagdof juveniles within a specific legal
culture. The term is arguably mostly associatedhwthe retributive approach, but is
frequently also used to refer to both rehabilirel restorative responses (cf. Voronina and
Tkagev 2004, Smidt 2007).

In comparison withpravosudia nesoverSennoletnyh, Gvenal’naé Ustisi&a much more
concrete concept and it does not have a generioingeaHere in lays the main difference
betweerpravosudia nesoverSennoletrgmdlvenal’naa GsticiaThe termivenal’naa dsticia

is used about approaches to children in conflighwhe law funded in the CRC and the
Beijing Rules solely. The term refers to juvenustjce approaches that combine elements of

the justice and the social service systems.

2.2 Juvenile Justice as a Policy Field

In the bookDeti v Tarme[Children in Prisor), Mary McAuley (2008:66f) identifies several
factors that are of special importance to the a&pproach to children in conflict with the
law in a society. First, juvenile justice policiase shaped by how we think about youth
crime, in particularour assumptions about its orighd nature. Second, juvenile justice
policies reflect the society’s view on children.eTblearest expression of this is the age of
criminal responsibility (McAuley 2008:66), althoutjie status of children in a society is also
reflected by the degree to which children are gmrparticipation rights, as opposite to
protection rights, and the degree of demarcatiat&den private and public sphere. Third,
the actual approach to children in conflict withethaw depends upon the institutions
available. McAuley (2008:66f) particularly mentiontse nature of the criminal justice
system, the sanctions available, and the existeheesocial service system as factors that
are likely to have an influence on a society’s juleejustice policy. The mentioned factors

will be taken into account in the following analysif the Russian juvenile justice system.
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2.2.1 Three Assumptions on Youth Crime

Within criminology there are three common assunm&ion the origins of youth crime.
Youth crime is either viewed as a result of so@or®mical factors, as a rational choice, or
as the outcome of an unwise decision. These thffeeaht views on crime have led to three

different schools of how to respond to childreramflict with the law.

Common Causation
The rehabilitive school of criminology sees youtiime as a result of socio-economical

factors. Simply put, children are believed to beeonffenders due to factors out of their

control, such as poverty or failure of care (Munt®99:264).

Vital to the understanding of the rehabilitive aggach is the argument of common causation
(Hill, Lockyer and Stone 2007:11). Early forfeitexkthe rehabilitive approach observed that
children who engage in crime often have similarkigaound to children with welfare
problems; therefore they concluded that similar sneas should be taken to address these
children (ibid.). In the words of the director afeof the first juvenile justice systems based

upon this approach to juvenile crime:

[There is] no need anymore to be puzzled by theunistances or
coincidences that have brought the child beforguldge rather than before a
psychiatrist(in Walgrave 2004:545)

It follows from the argument of common causatioat tyouth crime is not crime as such, but
a form of childish misbehaviour. Rather than toppb@ished for factors out of their control,
the children should be offered help, education, arehtment (Muncie 1999:257f).
Underlying the rehabilitive approach is the assuompthat children are easily susceptible to

education and behavioural change (Muncie 1999:264).

The view that youth crime is rooted in socio-ecorm@infactors is likely to lead to a juvenile
justice system where children are either treatedlibyinct legal institutions with special

competence on children, or in the social servicgesy. Within such a system, the main
emphasis is put on offender relevant criteria, ggosite to offence relevant criteria. Since
youth crime is believed to be a consequence oftatimings in the child’s upbringing,

developing the welfare system is seen as importardrder to prevent crime (Muncie

1999:264 et al.).
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Rational Choice Theory
“Old enough to do the crime, old enough to speraltiime”

North American slogan

The argument of common causation stands in sharprast to the rational choice approach
to crime forfeited by the retributive schdoRational choice theory holds that juvenile
offences, like offences committed by adults, amresult of rational decisions. Crimes are
committed because the offender believes that bgkiong the law he or she may achieve an
advantage that he could otherwise not attain (Muthe09:271).

The retributive school sees the purpose of theinahmustice system as promoting and
securing certain rules in society that hinder tle@dviour of one individual in infringing

upon the right of another (Gaylin and Rothman 1@4éi et al.). Whereas the rehabilitive

school stresses that children are different fromltadthe retributive school maintains that
juveniles, like adults, have a notion of right ambng. Consequently, juveniles should be
held responsible for their actions under the lawithiv this approach to youth crime,

juvenile justice is mainly understood as legal gageds, the principle of proportionality, and
emphasis on offence relevant criteria, which sec@gual treatment before the law (Von
Hirsh 1976). In the words of Gaylin and Rothman7@48li), a rational choice approach
allows for “a greater mechanization of justice”,aaposite to the individual approach which

is the inevitable consequence of the rehabilitpyeraach.

Crime as a Social Construct
Underlying both the argument of common causatiod eational choice theory is the

assumption that crime has a specific origin whiah be identified, addressed, and removed.
This view has been challenged by Nils Christie Q®81). He argues that there is no such
thing as a crime; there are only acts. Whethercamsaconsidered a crime will often depend
on coincidences, on good or bad luck, and alwayshenman-made norms and laws of

society (ibid.).

A similar view on crime is found in the restoratigehool of criminology. The restorative

approach is based on the postulate that crime haeuople and relationships. Instead of

8 Also frequently referred to as the justice apphpadhereas the rehabilitive approach is sometimfesned to as the
welfare approach.
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paying attention to the actual law broken, theamedive approach focuses on the specific

needs created by the offence and how these needseaaet (Walgrave 2004:551).

Advocates for the restorative approach point ouwtt tthe punitive approach tends to
stigmatize people by addressing them as “crimina@stl “victims”. The rehabilitative
approach, on the other hand, tends to excuse atecpthe offenders and thereby keep them
from experiencing the consequences of their wromgpoNeither of the approaches
addresses the emotional needs of those who havedeeted by crime (Walgrave 2004;
Zehr 2005). Hence, where the retributive approachiges on the offence and the security of
society and the rehabilitive approach on the oféerahd his needs, the restorative approach
focuses on the needs of the victim and how thendfe can correct an unwise decision
(Walgrave 2004; Zehr 2005).

The restorative approach differs substantially fréime retributive and the rehabilitive
approach to youth crime with regard to the roleegito the state in the justice system. From
a rehabilitive and retributive point of view, thi&ate is the main provider of justice (Muncie
1999; Von Hirsh 1976). Under the restorative payadon the other hand, society plays a
much more important role in the justice proces(2905; Walgrave 2004; Omaji 2003).

2.2.2 A Rights-Based Approach to Children

International standards for juvenile justice, magtely recognized by thBeijing Rulesare
based on th€onvention of the Rights of the Ch{ldRC), in particular the principle of ‘best
interest of the child’ (Article 3CRQ. The CRC grants children individual rights, itke
child is recognized as a holder of rights independé its guardians. These rights do not
only include a recognition of the child’s need &pecial care and protection, but also, as
stated by Article 12.2, the child’s right to be teean all cases involving the child, including
judicial procedures. This granting of participaabmights to children is disputed (Archard
2007).

It has been argued that rights may not be the Wwagtto protect children. Following a
Kantian view on obligations, Onora O’Neill (1992)gaes that “children’s fundamental
rights are best grounded by embedding them in @wadcount of fundamental obligations”
(O'Neill 1992:24-25). She refers to the fact thia¢ tobligations of the roles of parents or

teachers are “commonly taken to require more thaetimg those rights which are
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institutionalized with the role” (ibid.:27). If waarrow the approach to children to look at
their rights, we risk losing the account of the lguaf children’s lives. O’Neill points to a
crucial difference between adults and children: ¢hédren’s dependence upon adults for
fulfilment of their rights. This make rights a lgsswerful weapon in the hands of children
than of adults, who are capable of claiming thigints themselves. O’Neill concludes that as
long as children’s rights can only be fulfilled digh adults, they are in reality only indirect
ways of reminding adults of their obligations afbwsld therefore be treated as such. The
view that the protection of children is best sedutegough adult obligations are widespread

in Russia, as will be shown in Chapter 6.

2.2.3 A Categorization of Juvenile Justice Systems

Traditionally, many scholars of juvenile justicdyet majority coming from the Anglo-
American legal tradition, have tended to see thistemce of juvenile courts, children’s
hearings, or other bodies explicitly and solelyradding children in conflict with the law as
a criterion for a juvenile justice system. Consetlye those jurisdictions where child
offenders are cared for otherwise, Russia among,tlaee underrepresented in the juvenile

justice literature.

In the later years, the view that juvenile justisdargely a question of separate institutions
has been challenged and more attention has beam doathe importance of the level of
demarcations in the system. Doob and Tonry (2004&tidying western juvenile justice
systems, have come to the conclusion that a fouoredtion of juvenile courts or other
separate bodies handling juvenile cases, as opptwsiddult courts, is not necessary for a
distinct juvenile justice system to be operatioribre important for the existence of a
juvenile justice system than separate courts,d@stiture of the administrative structures and
practices determining society’s responses to yotfdnces. The most important is how the

system works, not formal laws and institutions.

The international standards for juvenile justicersid make any preferances for particular
models. TheBeijing Rulesstates three operative standards: Emphasize owdlideing of

the offender, the punishment should be proportitméhe circumstances of the offender, and
the punishment should be proportional to the cistamces of the offence. The first two

components reflect concern for the offender (rdiisdei approach), while the third
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component indicates a preference for the retrieudipproach due to its emphasize on legal
safeguards (Sebba 1992:240f).

Juvenile justice systems differwith regard to wieetbr not children are cared for in distinct
institutions, and with regard to the level of deoadions between the justice and the social

service system. Viktoria Smidt (2007:43f) sugghstfbllowing classification:

Strong demarcations betwegRluidity between justice and
justice and social servigesocial service system
system

Common| Type 1 Type 2

system

Seperate| Type 3 Type 4

system

Adopted from Smidt 2007

In juvenile justice systems of category 1, juvenidge treated within the regular criminal
justice system and there are strong demarcatiotwgeba the justice and the social system.
As most regular criminal justice systems stressaltyubefore the law as an ideal, these
systems will usually not be considered to providespile justice within the understanding of

theBeijing Ruleswhich stress the need for an individual approach.

Similar to the first category, juvenile justice &ms in the second category are also founded
in the regular court system. However, unlike systerhtype 1, the second group of justice
systems is characterized by cooperation betweenugiee system and the social service

system.

There is a distinction between category 1 and 2ma side, and category 3 and 4 on the
other. Category 3 and 4 falls into the typical Angimerican definition of a juvenile justice
system; i.e. children are handled by distinct tofittns designed for children. They differ
with regard to whether the institutions are sitdate relation to the justice system, such as

juvenile courts, or within the social service systéor instance children’s councils.

Alternatively, different approaches to juveniletjoe may be viewed as a continuum, where

type 1 and 4 represent the limits of the spectrighiWthis understanding, type 1 represents
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the typical retributive approach to juveniles imflict with the law, while a system like type

4 is seen as the ideal model for most rehabiljtrgtice advocates.

2.3 Theories of Change

2.3.1 Path Dependency and Path-Shaping Theory

The collapse of the state socialist economics i891®as followed by an economical and
political transformation. The new-established RaissiFederation struggled to move from
command economy to marked economy, and from allegedmunist party dictatorship
towards a representative democracy. The transfamptocess has sometimes been seen as
involving a de novo construction of institutionsdanorms of conduct. Contrary to what
many scholars though at the time, however, theapsé of the Soviet Union did not create
an institutional vacuum. Rather, the situation nh&y described as a ‘systemic vacuum’
(Nielsen, Jessop and Hausner 1995:4). There waaclka df overall systemic logic, of

guidelines regulating and connecting agents argdagehstitutions.

Path-dependency theory suggests that legaciesgiabt limit the possibilities available in
the near future. The existence of old institutidinsits the number of strategic choices
available, and the effects of reform. In the woofldNielsen, Jessop and Hausner (1995:4):
“Choice is real but it is also constrained, likesvigs effects are real but they too are

constrained”.

Some theories suggest that social forces can grierun current conjunctures, actively
reformulate the rules of the game, and thereby nrake trajectories possible, so-called
path-shaping (Nielsen, Jessop and Hausner 1995%t83. however, is not the same as
creating from scratch, as the path-shaping apprtaas the existing system as a point of

the departure. In other words, path-shaping is eactively promoted reform.

In this thesis | will argue that there in the cuatr@guvenile justice system is a contradiction
between the institutional legacy of the past amdrtbrms of the present. Laws and policies
have been changes almost over night, but theutistis — formal as well as informal ones-
have survived. This has created stability, but &#leen a hindrance for systematic change.

Put differently, the development of the juvenilstjoe system during the last 15 years has



26

been path-dependent. There is however, signalsstirae actors have started to actively

reformulate the rules of the game in order to mad® trajectories possible.

2.3.2 The Role of Ideas and Actors

What initiates a path-shaping approach? Max Welasr drgued that ideas, believes and
values are the most important forces for conducelfgv 1930). According to Weber, all
complex social entities, i.e. economies, politisgtems, organizations and so on, are the
outcomes of social actions. The form of socialaiis shaped by cultural values, norms
and rules (Weber 1994). Weber’'s sociology standsharp contrast to, and was indeed
developed as a critic of, the Marxist historicalten@lism. In comparison with Marxism
determinism, Weberian sociology includes a changen ffocus on organisms or systems as
driving forces for development towards agents antioms. Following Weber, change
presupposes knowledge of new ideas and agentagvith advocate them. The actual change

will depend on the relative strength of the diffdgrepistemic centres.

Whereas ideas, values and mental attitudes maabsformational forces, the same factors
may provide barriers to change. As accounted foPltr Sztompka (1993:243f), many
observers of Post-Soviet society has pointed tosthgalist mentality’ or ‘homo Sovieticus’
as an obstacle to economical and political tramsé&dion in the region. According to
Sztompka there are particularly two ways in whioh Soviet State shaped the personality of
its citizens. First, through the establishment amidlespread use of institutions and
organizations in the indoctrination of socialist @oviet) values, in the words of Sztompka
(1993:244) “to a point where it ultimately reachtbé domain of unreflexive motivations”.
Second, the people developed strong informal mestmanto cope with every day life. These
informal mechanisms, Sztompka argues, have becemg\ydrooted in the consciousness of

the people (ibid.). He concludes:

Thus the domain of mass psychology shows surprnissigtance to change
and seems to outlast the organizational and instital forms of ‘real
socialism’[...]. The unfortunate legacy of ‘real socialism’ seeto be most lasting
in the mental domain. [] As a journalist puts itnmetaphorical terms, the Berlin
Wall may be down, but the ‘wall in our heads’ ren&a{Sztompka 1993:244).

In other words, while the Soviet Union no longeisex many people are still interpreting the

reality as if it was. The people’s experiences itk Soviet Union, its authorities, policies,
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institutions etcetera, influence on their actiomsind reactions to the current state. Applied
to the field of juvenile justice, this suggeststtbaperiences with the Soviet approach to
youth crime and the Soviet justice system is ardauting factor to how Russian citizens

view approaches to juvenile justice in Russia today

A few traits of the socialist mentality mentioneg $ztompka (1993:245f) is of particular
relevance for this thesis. First, there is a cattib@tween the passive conduct and reluctance
to make decisions found in the public sphere, hedself-reliance and innovativeness shown
in the private sphere. More generally people in4sosialist states are reluctant to engage in
public life as this is associated with high risksdafew advantages. Second, there is a
widespread distrust in politicians and the authesiton all levels, whereas informal
networks, private connections and the like is highlued and often idealized. Piotr
Sztompka (1993) has argued that the Soviet citizange to idealize the private due to lack

of identity with the state.

2.3.3 A Note on the Legal System as a Subject of Change

Legal systems are conservative in nature and teréighly resistant to change. The system
is designed to maintain stability and order in etyithe status quo. In addition, the legal
system often contains hinders to rapid change, sischrocedural requirements about the
number of instances a change must pass in ordeedome a law, the period of time that

must pass, and the number of actors that mustdseipt, etcetera.

The slow adaptability of the system can be illustiaby the reform of the Soviet Criminal
Procedure Code. The process of adapting the crimpnogedure code started already in the
1980s, before the collapse of the Soviet Unioril B new procedure code did not become
a reality until 2001. With regard to the juvenilesfice system, it may therefore, due to the
dependence upon legal changes, but also institltioeritage, be expected that reform will

be slow.
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3. Organization and Operation of Juvenile Justice

Russia has a higher number of incarcerated chilthr@an most other European countries. In
Russia, 28 out of 100.000 children are deprivedreédoni, the corresponding numbers
being 6 in Greece, 16 in Estonia, and 30 in the YSkschuler 2008). Due to the large
number of children in closed institutions, as vadlthe lack of a distinct justice system for
juveniles, it is commonly assumed that the Rusajgroach to children in conflict with the

law is exclusively retributive. This chapter chalyes that opinion.

Although the Russian approach to juvenile as wehdult offenders are based on a ‘rational
choice’ approach to crime, there is also a tradifiar rehabilitive measures dating back to
the 1920s. The classic criminological dilemma befwgiveniles as responsible actors and
as objects vulnerable to socio-economical factaseasily influenced by adults is well and

alive in the Russian juvenile justice system. Iarhue that a problem with the current legal
provisions is that the relative weighting of théaetors is not clarified. Consequently, the
degree to which the juvenile is viewed as matum r@sponsible is very much left for the

judges to decide.

Arguably, the Russian judicial tradition is to gipeiority to ‘rational choice’ concerns.
Furthermore, there is a tradition for responseslinng deprivation of freedom. The latter
reflects a culture of harsh responses, but alsdattethat society-based sanctions are little
developed. In Russia not only retributive respondeg also responses which primary

purpose is to educate or rehabilitate frequentijuithe deprivation of freedom.

3.1 Brief History of Juvenile Law and Justice in Russia

3.1.1 Crime Control in Tsarist Russia

The general approach to juvenile justice, as ttigesor adults in second part of the™9

century was one of crime control, emphasizing gunent and incarceration (Rodeheaver

® Children in closed medical institutions and closedational colleges excluded.
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and Williams 2005:227; Shestakov and Shestakova:20@; McAuley 2008:53). The first
criminal code and code of criminal procedure inistéaRussia was created during the legal
reforms of the 1860s. It was also during this pektimat legislative attention was first given
to the treatment of children in conflict with thew (Rodeheaver and Williams 2005:227).
The first legal document that explicitly mentiongdenile offenders was the Punishment
Regulations of 1864, which established that minglisuld be detained separately from
adults and be sentenced to specially assignedctiveeshelters rather than prisons. The
regulations also limited the length of imprisonméat minors. With these exceptions,
juvenile offenders were to be dealt with in the samanners as adults, as stated by the
“Rules on Corrective Shelters” of 1866 (Rodeheaet Williams 2005:227).

Starting from 1900, youth crime was increasinglgwed as “an indicator of the failure to
apply basic precept in the education” (Shestakalr Simestakova 2002:214). Education was
introduced as a sanction, as reflected in the draftinal code from 1903, of which roughly
10 percent became legally codified (Rodeheaver \&fiiltlams 2005:227). The draft code
recommended that corrective institutions for clétdiaged 10 to 17 should have a distinct
educational character and that girls should bentalege of by nunneries (Shestakov and
Shestakova 2002:414).

Over the next decade, the view of the origins aftjacrime gradually changed. From being
dealt with as a result of poor education or upbnggit became increasingly interpreted as a
product of poverty. The justice system changedespondingly. In 1910, the first Russian
juvenile, i.e.detskij court was established in St. Petersburg afteretsofiom Western
Europe and particularly Northern Ameri€gKarnozova 2008:49). Later, juvenile courts
were established in Moscow, Kharkov, Kiev, Odeasa, Sarato\t (Karnozova 2008:50).

The core element of the juvenile courts was theodhiction of the institution of
guardianship, which provided the judge with infotima regarding the social conditions
under which the child was brought up. The socialdittons were to be taken into account

upon establishment of the guilt and punishment h&f &ccused child (ibid.). There is

19 The concept of juvenile courts is believed to hiagen introduced to Russia by professor P. I. L8kijin 1908 in a
lecture at Judicial Society of St. Petersburgditi8pecial Courts for Juveniles in North America aMdstern Europe”
(Karnozova 2008:49).

1 The cities of Kharkov, Kiev and Odessa are sialiietoday’s Ukraine; although in 1910 these arear® still a part of
tsarist Russia and later the Soviet Union.
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currently a discussion in Russia on whether thesets represented the establishment of a
real juvenile justice system or only some of iteneénts. Today's advocates of juvenile
justice reforms (Karnozova 2008; Zykov, HananaSailid Avtonomova 2004 et al) are

emphasising their value, while foreign observees (fiIcAuley 2008) are of a more moderate

opinion.

3.1.2 The Rehabilitive Approach of the 1920s

After the revolution in 1917, the turn towards arencehabilitive approach to juvenile justice
continued. Of particular importance was the essablient of the Committees on Juvenile
Affairs in January 1918. During the 1920s, the mgjoof cases involving minors were
handled by the committees (McAuley 2008:55), i.atsmle the criminal justice system.
When approaching juveniles, the committees gawariprito offender relevant criteria over
offence relevant criteria. In the words of an intpaot legal scholar at the time, V. |. Kufaev,
the new legal professions and the work of the catees “did not so much concern the
damage the juvenile’s offence inflicted upon thatest as the harm it caused to the child
itself” (cited in McAuley 2008:54). Initially, theommittees were responsible for handling
all criminal cases involving juveniles, but alreaily 1920 it was established that severe
crimes committed by children aged 14 tol18 shoulchéedled by the people’s courts, i.e.
regular courts, according to standard proceduren@ova 2008:51).

The understanding of crime as closely related teey led to the view that juveniles were

not offenders as such and therefore should natpesoned. Rather, in accordance with the
mandate of the committees, they should receive Sores of a medical-pedagogical

character” (Kufaev in McAuley 2008:54).

With the 1922 Criminal Code the age of criminalp@ssibility was increased from 12 to 14
years. Children aged 14 to 16 were only to receiveasures of medical-pedagogical
character, while children aged 16 to 17 were iregainapproached like adults, although they
could not be sentenced to capital punishment. D22 Code also established the practice of
leniency for juveniles (Karnozova 2008:51, McAug§08:55).

The changes in laws and policies resulted in apsteatuction in the number of incarcerated
children. According to data collected by the Russszholars P.I. LUblinskij and V. I.

Kufaev, only about 12 percent of the juvenile offers were sentenced to incarceration in
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orphanages, so-called working communes, or colofliee majority received warnings or

different provisions of supervision and care (Mc&uR008:55).

3.1.3 The Retributive Approach of the Stalin Era

Starting from 1935, the Soviet criminal politicswards juveniles took a turn to the
retributive, an approach which by and large lasietl the 1980s. The age of criminal
responsibility was lowered to the age of 12, arelube of measures of medical-pedagogical
character was put to an end. By the end of the 4,330Idren were no longer exempted from
any punishment, capital punishment included. Thernile courts, as well as the Committees
on Juvenile Affairs, were abolished, and juvenifeermders were again dealt with by the
regular justice system (Karnozova 2008:52; McAwWe98:60f).

Underlying this approach was the view of crime, gadicularly youth crime, as a threat to
the socialist society, its values, and ideologye ©Fficial Soviet doctrine held that crime was
a product of capitalist society (Terrill 2007:49%puth crime was largely seen as a result of

the exposure of the young minds to Western infleditdd: 565).

Reform of the criminal code and criminal procedcoees in the late 1950s and early 1960s
resulted in a slightly softer approach to juvewnifenders. The age of criminal responsibility
was again raised to 14 years; the norm of lenidocyuvenile offenders was reintroduced;
and the focus on due process and proportionalipuoishment for juveniles increased. The
Code reopened for giving measures of compulsorycatthn instead of regular
imprisonment to juveniles, yet only on the judgeistiative (Karnozova 2008:53;
Rodeheaver and Williams 2005:228; McAuley 2008:64f)

In 1961, the Committees on Juvenile Affairs werees@blished and tasked with the
responsibility for all cases involving children wndthe age of criminal responsibility and
minor offences involving juveniles aged 14 to 18c@dley 2008:66), a mandate maintained
more or less until the late 1990s. In 1968, separalonies for young first and second time
offenders were established (McAuley 2008:71). Té¢ferms of the 1950s and 1960s laid the

fundament for the current juvenile justice system.

The changes in criminal policy from alternative antbrmal in the 1920s towards more
controlled and retributive under Stalin, and thaxkoagain towards a softer approach under

Khrushchev, reflect the political development ie thoviet Union as a whole. In the words
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of Maksudov (April 2009): “The Russian justice gystreflects the state’s attitude towards

its people”.

3.1.4 The Dual Tracking System, 1968-2001

From 1968 until the implementation of the 2001 Gniah Procedure Code, Russia had a dual
tracking system for juvenile cases (Terrill 20005%hestakov and Shestakova 2002:219f).
Cases where the suspected offender was under ¢hef 4§ were either considered by courts
of general jurisdiction or by the local Committefes Juvenile Affairs (hereafter KDN).
Although not technically a judicial body, KDN perfoed a range of juridical functions.
KDN handled all offences committed by children elthe age of criminal responsibility,
i.e. 14 years, so-called “dangerous public actshmmitted by children aged 14 to 16, and
first time offences of minor gravity committed by 1o 18 year olds (Shestakov and
Shestakova 2002:419). Cases where the offence arasdered grave and/or the juvenile

had been previously sentenced were tried by regolants (Terrill 2007:570).

The KDN procedure differed substantially from altriThe preventive mandate of the KDN
made the commission more concerned with determimagsures preventing the child from
committing further crimes than with establishmehtailt (Terrill 2007:571). Rodeheaver
and Williams (2005:232) claim that the orientatiointhe committees is similar to that of

restorative justice, pointing to KDN’s emphasisrenonciliation.

The mandate of KDN to solve criminal cases wasulesh There were both disagreements
within the KDN (Shestakov and Shestakova 2002:441%) between the KDN and the
prosecuting authority (Maksudov 2000) on how tocpem in cases involving children older
than the age of criminal responsibility. Severaalescholars argued that the mandate of
KDN was void under the new Russian legal system,itasontradicted the 1996
Constitution’s Article 118. It seems clear that Kds de facto operating as an extrajudicial
body. This practice was reduced following the emactt of the 1996 Criminal Code and put
to an end all together in 2001.

In the 1980s, criminal justice in Russia in generaderwent a significant liberalization. The
judges started to pay more attention to the quefityhe material prepared by the police and
prosecutor, which resulted in an increased numbeages being dismissed. There was also

a general increase in the use of non-custodial Sasipunishment (Fogelsong 1997:282).
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Consequently, the number of criminal defendantsdoguilty at trial went down from 94
percent in 1980 to 84 percent in 1990, whereasiduhe same period the use of deprivation
of freedom was reduced from almost 60 percentds fean 40 percent (ibid.). According to
Todd Foglesong (1997:282f), this was the largeift ishthe Soviet criminal justice approach

in the post-Stalin period.

While the Soviet approach to juvenile offenderswadl as to offenders in general, was
largely retributive in its nature, it also had eosty educative element. As noted by among
others Laura Piacentini (2004: xii), the SovietHfan the value of correctional work and re-
education to raise good citizens was strong. Belaal correction, i.eispravienie was an

important aim for juvenile punishment in Soviet ¢éisn(Kurganov 2008:11).

Still, it should be noted that youth crime, both fibormand its origin, in general was given
little attention during the Soviet years. As mené&d above, crime was assumed to be a
product of capitalism, and the official doctrinelch¢hat crime would disappear with the
establishment of a socialist society. It was th@eefnot considered necessary to develop
special policies or programs for handling crime.rr€gpondingly, the increase of visible
youth crime in the late 1980s and particularly 19@@s by many not only viewed as a result
of increased poverty and social problems amongge lpart of the population, but also as the

dark side of capitalism and the increased influesfd&/est-European and American values.

3.2 Legal Framework

3.2.1 Laws and Regulations

Responses to and procedure for handling juvenniesonflict with the criminallaw are
regulated by the Criminal Code of the Russian Fader [Ugolovnyj kodeksUK] from
1996 and the 2001 Criminal Procedure Codégdlovno-ispolnitel’'nyj kodeksUIK]
respectively’. The primary task of the Criminal Code is to pobtihe security of citizens,

their legal rights, and their freedoms (Articleld UK).

12 Administrative offences are regulated by a separate. Although it accounts for a large part efdffences committed
by juveniles, administrative offences will not toideessed in this thesis.
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Children are generally highly valued in Russia, &nelir rights are well protected under
Russian law. In addition to the general human sightotected by the Constitution, the
Constitution’s Article 15(4) stresses the obligatiaf Russia to follow the norms found in
international law.The International Convention on the Rights of theldC(hereafter CRC)
has been implemented into Russian law through Beter No. 124 of July 24, 1998 “On
the Basic Guarantees of the Rights of the Childthe Russian Federation”. Another
important law with regard to the regulation of dnén’s rights and youth crime prevention is
Federal law No. 120 of June 24, 1999 “On the Ppiesi of Prevention of Juvenile Neglect
and Juvenile Delinquency”, which regulates prewentneasures on youth crime, as well as
interventional measures towards children belowatl of criminal responsibility. Provisions
regarding closed vocational colleges are regulbayethe mentioned Federal Law No. 120 of
June 24, 1999 and Federal law No. 3266-1 of JulyL202 “On Education” jointly.

Two recommendations by the Plenum of the SupremaertCloave been of particular
importance for recent developments in the field jofenile justice in Russia.
Recommendation of the Supreme Court of October 2003 “On the application of
universally recognized international standards aoians by judges of general jurisdiction”
underlines that Russian judges are directly boynohiernational norms and standards such
as the CRC an@eijing Rules and that international norms and standards ta&eedence
over Russian laws in case of legal conflict. Recamdation No.7 of February 2000 “On
court practice in cases involving offences commdittey juveniles” recommends the
specialization of judges in juvenile cases, thdusion of expert opinions (psychologists,
social workers etc) in handling them, and closespevation between the legal system and
other bodies working with children, in particulaetyouth crime prevention agencies. It also
states that measures involving deprivation of fopedhould only be used as a measure of

last instance and that the reason for imposing sanhtions must be given explicitly.

Whereas criminal law is a matter of federal jurisidin, family law and laws on prevention
of juvenile crime are joint jurisdiction of the fetion and its subjects (Voronova 2008).
The subjects therefore have the power to enacinahe field of youth crime prevention and
develop the provisions of the federal laws appliedb the specific subject. Thus, while the
criminal justice system should be assumed to b& quiiform in the Russian Federation,
there may be variations among the federal subjeittsregard to crime prevention policies

and practices.
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3.2.2 Juveniles and Criminal Responsibility under Russian Law

The official age of criminal responsibility in tHeussian Federation is 16 years (Art.20(1)
UK). Children who have attained 14 years of age swbject to limited criminal

responsibility, i.e. they can be held responsilde dertain offences including homicide,
intentional causing of grave or average grave hirrhealth, theft, open stealing, assault
with intent to rob, hooliganism under aggravatimgumstances, and vandalism (Art. 20(2)
UK). As the list includes the by far most commofentes committed by Russian children,
i.e. theft, stealing, and assault with intentionreéd, cf. Rossijskij statistieskij ezegodnik

2008, the age of criminal responsibility in Russid4 years for all practical purposes, cf. the

definition of juvenile under Russian crimian lawsection 2.1.

Separate chapters devoted to provisions for jugsrare found both in the Criminal Code
and the Code of Criminal Procedures.Young age msidered a mitigating circumstance
equal to other mitigating circumstances, and thami@al Code ensures the practice of
leniency for minors. The maximal punishment to beeg to a juvenile is 6 years of
incarceration for children who at the time of themmitment of the crime had not yet
reached 16 years and 10 years of incarceratiochitdren aged 16 to 17 (Article 88(6) UK).

Adult offenders may in comparison receive life tideprivation of freedom (Article 57 UK).

3.3 Criminal Procedure in Juvenile Cases

Russia does not have a distinct justice systenjui@niles. Juvenile cases are handled in the
regular justice system under the provisions givetié 2001 Criminal Procedure Code. With
a few, but important, exceptions laid out below;gniles are treated like adults during the

criminal procedure.

3.3.1 Criminal Investigations and Pre-trial Procedures

When a child is reported to be in conflict with tkew, a preliminary investigation is
required. Whereas procedures involving adults ardgred on offence relevant criteria the
preliminary investigation in juvenile cases takdfemder relevant criteria into account.
Herein lays the main difference between adult anckrile procedures. The significance

given to socio-economical factors upon establishinoémyuilt depends upon the age of the
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subject. The relative significance given to soaor@mical factors is , however, not

clarified.

The pre-trial investigation is usually conductedpmjice investigators from the local militia
office for preventing juvenile infringements of I3®WDN) and controlled by a representative
from the prosecuting authority (Shestakov and $ikesta 2002:430; Butler 2003a:262).

The investigation includes three sets of considmrat (Shestakov and Shestakova
2002:429). First, the investigation establishes abe of the child, i.e. whether or not the
child can be held legally responsible. If the pnghary investigation shows that the child can
not be held responsible for his behaviour undetdte the procurator turns the case over to
the local KDN office (Terrill 2007:579). The casdlwhen be handled outside the criminal
justice system, i.e. by the authorities respondittechild care and youth crime prevention.

For a discussion on the current mandate of the ddeensee section 4.1.1.

Second, the investigation should consider the whilemotional maturity; cognitive,
intellectual, and moral character; and its livingdaeducational conditions. Finally, the
investigation should consider the child’s accouifitsth taking into account the mentioned
factors and the potential influence of adults ateolchildren (Shestakov and Shestakova
2002:429). In addition to the general exceptiormmsnfrcriminal responsibility laid out in
Article 20 (age) and 21 (non-accountability duentental illness), the Supreme Court has
made it clear that social and educational circunt&s, and potentially assistance or
encouragement of an adult, shall be taken into ladcapon determining the criminal
responsibility of juveniles, as provided for in iste 89 UK (Resolution No. 7 of February
14, 2000). The court can, upon judgement of thesdofs, decide on measures of
educational influence instead of punishment. Thiemrince between punishment and other

measures will be discussed in section 3.4.1.

3.3.2 Procedures in Justices of the Peace and District Courts

Criminal cases involving juveniles are handled é&yular criminal courts (Terrill 2007:571).
There are currently two types of regular courtéirst instance in Russia: district courts, i.e.
oblast courts, krai courts, and city courts; arstipes of the peace. Justices of the peace are
judges of general jurisdictions. Their competenicrst instance includes cases under civil

law and criminal cases for which the maximum pumisht does not exceed two years of
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deprivation of freedom (Article 31 UIK). Districtoarts have jurisdiction over all other

cases.

In both justices of the peace and district courtsia requires the participation of the

juvenile and its lawyer. The 2001 Criminal Proced@ode also established the right of the
juvenile to assistance of a parent or guardiareamit can be proved that this is not in the
best interest of the child. Open courts are thenpalthough it is possible to make an
exception on special grounds if the offender is ainthe age of 16 (Shestakov and
Shestakova 2002:432f; Terrill 2007:571).

Similar to adult cases, juvenile cases may be tried judge or, since 2003, by a judge and a
jury. Since the use of juries are limited to veeyere cases such as murder or rape, most
juvenile cases are tried by a judge only. The tsi@n advercial process, although, as pointed
out by among others Solomon Jr. (2005), biasedenfavour of the prosecuting authority,

who is the only part allowed to present evidenceort.

A peculiarity of the Russian criminal procedurehwiégard to juvenile cases is the role given
to teachers. In cases where the suspected juvenibelow 16 years of age, one of the
juvenile’s teachers may be asked to participateenquestioning of the child (Shestakov and
Shestakov 2002:431; Terrill 2007: 571). According Shestakov and Shestakova
(2002:431), this participation goes beyond thah oégular witness, as the teacher also may
provide the court with professional advices. Ineotivords, the teacher may participate in

court simultaneously as a witness and as an expert.

The procedure in justices of the peace differs samae from that of the district courts. In the
justices of the peace, the judge discusses witlpdinges the possibility of reconciliation. If
reconciliation is achieved, the criminal proceedirage terminated. If it is not, the case is
considered by the court following usual proceduBaitier 2003a:277). The mandate of
justices of the peaces may be compared to thatDofl Ketween 1968 and 2001, the main
difference being that within the justices of the@e the offended part has more power over
the outcome of the case, i.e. whether or not rekaticn will be possible, than what was the
case during the former KDN procedure. Russian raSte justice advocates see the
objective of reconciliation as constituting a legmbund for establishing victim-offender
mediation programs in Russia. It should be noted piocedures for reconciliation are not

mentioned in the Criminal Procedure Code. Furtheemibe Criminal Code only opens for a
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limited range of cases to be terminated on growfd®conciliation of the parties. | will

return to the implications of this in section 6.1.2

3.3.3 Alternatives to Handling Juvenile Cases in the Criminal
Justice System

Upon the enactment of the 2001 Criminal Procedwdedt became clear that all criminal
cases involving juveniles aged 16 or older shoud Handled by courts exclusively
(Shestakov and Shestakova 2002:419; RodeheaveMélidms 2005:232). This is in
accordance with the Russian Constitution whichest#at the judging powers lay with the
court and the court alone (Article 118 (1)). TheabBshment of extrajudicial bodies is
explicitly prohibited (Article 118 (3), cf. Feder@lonstitutional Law No.1 of December 31,
1996).

Although the dual tracking system for juvenile cas® longer exists, the Russian justice
system gives some room for informal leverages. Atiog to people working with children
at risk (Sergeev April 2009; Gordeeva April 200%kdudov April 2009, cf. also Pridemore
2002:199), less serious infringements upon the inemlaw are often treated as
administrative offences. Repeated misbehaviour le&y to the writing of a protocol which
is passed on to the KDN. The KDN may then prescaivéndividual preventative program
for the child. Another common reaction to repeatadbehaviour is the practice of putting
the child under police supervision (Sergeev ApfiD®). If the juveniles are enrolled in
school, teachers may also on some occasions takeednask of mediators in order to keep
the young persons out of the criminal justice sys(Maksudov 2000). The widespread use
of such informal practices has led some sourcesiggest that only about 1/3 of criminal
offences committed by children are investigated casninal cases (Shestakov and
Shestakova 2002:420).
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3.4 Sanctions and Sentencing Practices

3.4.1 Punishment and Other Types of Interventions Provided for
by the Law

Russian criminal law distinguishes between two gates of sanctions: punishment,
nakazanie and “other measures of criminal law charactér’Of the latter category are
measures of educational influenceery vospitatie’'nogo vozdejstviéf particular relevance
for juveniles. Juveniles who get sanctioned wittia criminal justice system may therefore
be assigned either punishment or compulsory messireducational influence (Art. 87(2)
UK).

The Criminal Code states that punishment shall takdorm of “deprivation or limitation of
rights and freedoms” (Article 43(2)). The punishinerust be provided for by the law and
take the form of a fine; deprivation of right togaige in determined activity; obligatory
tasks; correctional tasks; arrest; or deprivatibfteedom for a determined period (Art. 88(1)
UK). Children sentenced to incarceration usuallyeseheir sentences separated from adults

in educational coloniespspitatel’nie kolonfi.

Measures of educational influence include warnirigmsfer from supervision of parents,
persons replacing them, or a specialised statecggenposition of the duty to make amends
for harm caused; limitation of leisure time; antabishment of special requirements for the
behaviour of the minor (Art. 90(2) UK).

While punishment is directly connected with crimiresponsibility, measures of educational
influence have a dual nature. As noted by legablechKurganov (2008:33), measures of
educational influence may take the form of bothization of criminal responsibility (cf.
Article 92(1 and 2) UK) and release of liabilityrtiele 432(1 and 2) UIK). In other words,

13 There is no clear legal definition of “measurestirinal law charactermera ugolovno-pravogo harakterAccording
to the Criminal Code “other measures of criminal tharacter” includes measures of medical charaocanfiscation of
property. The literature also normally includes meas of educational influence and special promsipplying to
pregnant women and women with the responsibilityyfung children. This classification is, howewigputed, see for
example Kurganov 2008:32.

14 The educational colonies are in reality child gnis, cf. McAuley 2008Dety v Tirme2001, Amnesty International
(2002)
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measures of educational influence can also be iethb@s the juvenile on grounds not
directly related to the question of guilt (cf. A&te 90(1) UK and Article 431(1) UIK).

3.4.2 On Assignment of Punishment to Juveniles

Under Russian criminal law the principle of diffeti@tion in assignment of punishment
takes two forms. First, differentiation takes plame background of category (Kuraganov
2008:40). Juveniles are established as a distagal Icategory under Russian criminal law.
The Criminal Code states that juveniles, due tar ty&ung age, shall be subject to only a
limited range of punishments and that incarcerationecessary, shall take place in special
institutions assigned for juveniles. Second, ddfeiation takes place on grounds of

individual characteristics identified during theegrial investigation (Kuraganov 2008:40).

The Criminal Code clearly states that the offersteuld always be assigned the least strict
punishment possible (Article 60(1) UK). In the ca$guveniles, this takes the concrete form
of a provision that states that the possibilityaséigning measures of educational influence
always shall be considered before the assignmeptuoishment. In those cases where the
court finds it necessary to assign punishment vernies, types of punishments that do not
involve deprivation of freedom shall be considerfgdt. This is in accordance with
international standards, such as Bw®jing Rules which state that children should only be
deprived from freedom as a very last resort. Funtioee, the Russian Supreme Court has
made it clear that the reason for depriving juvenirom freedom must be explicitly stated
by the court (Supreme Court Resolution No.7 of katy 14, 2000, paragraph 12). In other

words, deprivation of freedom may not legally bedias the default option.

A milder punishment than prescribed by the lowéasitlin the Criminal Code may be
assigned by the judge in exceptional circumstandes.Code does not include an exhaustive
list of such circumstances, leaving much to theisi@e of the judge. One exceptional
circumstance mentioned is the inducement to ab@sauthorities in solving a crime (Butler
2003a:589).

In Resolution No. 7 2000, the Supreme Court st#tat juveniles can only be deprived of

their freedom for the purpose of reformation, ispravienié®. Hence, the fact that a juvenile

15 The exact meaning @pravlenieis disputed among Russian scholars, cf. Kurgan®820
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may constitute a threat to society does not infijsstify incarceration. Incarceration can
only be justified when the juvenile is assumed daddit more from incarceration than from
any other sanctions or even non-intervention (aipr8me Court Resolution No.7 of
February 14, 2000, paragraph 12).

3.4.3 Sentencing Practices

Since the the new Criminal Procedure Code camefamte in 2001, a profound change has
taken place with regard to the sentencing pracfmegiveniles. There has been a significant
reduction in the number of offenders receiving meeaation and an increased use of more
community-based responses (William and Rodehe&®@02:104; Abramkin 2008). It is a

paradox that the change towards less retributiveésoes corresponded with the dismantling
of the dual tracking system and the transfer oefile cases to the regular justice system.

The changes, however, reflect the general libextain in Russia in this periode.

Currently, warning and conditional sentences aeduswards all first time offenders and
increasingly also to second and third time offeadevith exception of those who have
committed very grave crimes “that caused physichlym to a person”, (Sergeev April
2009). A conditional term implies that the childsha register with the police once a month
and avoid committing further crimes for a certaeripd. If the child breaks these rules, the

term is made operative (ibid.).

Centr sodejstvid ugolovnogo pravosudias pointed to several insufficiencies in today’s
form of conditional sentences. The conditional te&smot accompanied by neither corrective
or rehabilitive measures, nor job or education opymities, thereby giving juveniles few real
opportunities to change their way of life. Consetdlye many, if not most, conditional
sentences turn into real terms (Sergeev April 20G®@rdeeva April 2009; see also
Alternative Report 2005:55).

Since the implementation of the 1996 Criminal Cd@assian judges have been frequently
criticized for not making enough use of educatiama&lasures and reconciliation (Supreme
Court Resolution No.7 of February 14, 2000; KaligD02; Voronova and Tkav 2004:32).

Pressure from the Supreme Court and amendmertte faw between 2001 and 2004 led to

more exemptions of criminal responsibility due écanciliation. According to data provided
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by Centr “Sudebno-pravovaéa reformathe use of reconciliation increased from 1.4 eetc
of the juvenile sentences in 2001 to 25 perce@0®b (Maksudov April 2009).

With regard to types of punishment, incarceratiod eonditional incarceration are still the
most common sentences given to juveniles. Curremgbproximately 20 percent of the
sentenced juveniles end up in educational colofWdtshuler 2008). Correctional work
(introduced in 2004) currently makes up only 8 patcof the sentences not connected to
deprivation of freedom (FSIN 2009d). Similarly torectional tasks, mandatory tasks are
also seldom applied by the courts. There has, hewdeen an increase in the use of this
type of punishment the last years, its share rifiogp 1.5 to 4.8 percent between 2005 and
2007 (FSIN 2009e). The prison authorities reporhoge regional differences with regard to
the use of obligatory tasks. In some subjects,utinly Adygea, Kalmykia, Saha, Tyva,
Magadansk, and Murmansk, this form of punishmeit rgality non-existent (FSIN 2009e).
The prison authorities are currently addressinglithéations and working to increase the
use of correctional and mandatory work (FSIN 200F8IN 2009e).

3.5 Concluding Remarks

Following Smidt’s classification of juvenile justicsystems, as laid out in chapter 2, Russia
belongs to type 1. Once they pass the minimum &geirainal responsibility, children are
handled in the regular justice system in mannerslai to adults. With a few possible
exceptions, there is no direct involvement of theia service system. Justice is primarily
understood as referring to legal safeguards. Thergéunderlying assumption is that crime
is a result of rational choice. In addition, thepagach is largely institutional, as shown by

the widespread use of measures involving deprinaifdreedom.

Contrary to what is commonly assumed, the Russmoach to juveniles in conflict with
the law also contains some rehabilitive elemenid, these are well rooted in history. The
living condition of the child is to be taken intoc@unt upon the establishment of guilt and
punishment, and punishment can only be given thilal ¢or the purpose of reformation.
According to the law, deprivation of freedom staily be used as a measure of last resort,
and never habitually. In addition, the aim of reabation is often understood as a
restorative element. In other words, the Criminad€ and Code of Criminal Procedures

contain legal provisions for restorative and rehitae approaches to children in conflict
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with the law. Furthermore, the Constitution cleastates that international norms and
standards always should be taken into accountleaatdtiey take procedure over Russian law

in case of legal conflict. Consequently, there isuadament for the establishment of a

juvenile justice system in accordance with the ddans of théBeijing Rules.
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4. Juvenile Justice as a Policy Field

The political approach to children in conflict withe law in Russia is dual. The official
juvenile justice policy, if such a policy may badsto exist at all, is made up by the general
criminal policy, characterized by a ‘hitting hard orime’ approach, and the Russian child
care policy. Within the policy field, the ambivatenbetween general security concerns and
special concerns for the child is even more evidean from a judicial point of view. There
is a fundamental contradiction between the respditgifor one’s own actions stressed by
the first, and the innocence due to immaturityssieel by the latter. So far, little effort has

been made on the federal level in order to cootditiese two policies.

The lack of coordinated efforts is characteristic the current juvenile justice system as a
whole. The disparity on the policy level is refledtin the organization of the system, where
actors fall into two main groups: actors respomsitar justice and actors responsible for

child care. Due to the strict demarcations betwberjustice and the child care system, there
are currently few arenas in which the actors magnedogether and coordinate their

approaches. This lack of coordination of effortsnstdutes a weakness of the current

juvenile justice system. It is also one of the metmallenges to reform, as the agencies are
often more concerned about maintaining their owatixe position than improving the

system’s overall functioning.

In addition to the contradiction between welfarel qunstice concerns, the current juvenile
justice system suffers from the incompatibilitypadlicies and measures available. Whereas
norms and policies have changed significantly dytihe last 20 years, the institutional
framework remains much the same as during the Serae The Soviet institutional heritage,

in particular the penal system, constitutes a figant challenge to realizations of change.

4.1 Main Actors

4.1.1 State Actors

Juvenile justice policies fall under the respon#ibdf four different ministries. The main

actor in the development of justice policies in §tass the Ministry of Justice. The Ministry
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is responsible for the court and penal systemudinh the educational colonies. Child care,
the protection of children’s rights, and youth cgiprevention are the responsibilities of the
Ministry of the Interior (MVD). MVD is also, togeén with Ministry of Education and
Science, responsibile for children in closed vanal colleges. Ministry of Education is in
addition responsible for the education provideddhitdren in the penal system, whereas all
measures involving medical treatments- includiegtiment of alcohol and drug addictions- ,

both in and outside of the penal system are thgoresbility of the Ministry of Health.

Federal law No. 120 of June 24, 1999 (Article 4 24yidefines the actors that are part of the
crime prevention system. These are the municipaineittees on juvenile affairs (KDN);
organs of social security such as social sheltsstres for helping children who are left
without parental care, and rehabilitation centemfyycational bodies, including orphanages
and closed and open vocational colleges; orgagsafdianship; organs of youth affairs; and
organs of internal affairs. These actors fall witttie responsibility of three of the ministries

mentioned above: MVD, Ministry of Education, andnidtry of Health.

Out of the operational actors, KDN is currently #ator with most political influence both
on the federal and regional level. The federal Kbdimmittee is tasked with preparing
guidelines and recommendations for the work witliiden at risk in accordance with
international standards, and it functions as aregxpody for the preparation of normative
laws and federal programs, as well as providingeggninformation (MVD 2006). The

committee is led by the Minister of the Interiordanonsists of 15 members from the
administration of the federal subjects, employeésthe relevant federal bodies, and
representatives from public society (MVD 2008). &b&DN offices are more directly

involved in crime prevention programs, as well asliminary investigations (Gordeeva,
April 2009).

Other actors that are actively involved in the agien of juvenile justice are the Police
Department for Juvenile Affairs (PDN) and the pemathorities (FSIN). The organization of
PDN is similar to that of KDN in the preventiveltiealthough PDN does not hold the same
political power (Alternative Report 2005:46). PDMsh since 1999, been placed under the
jurisdiction of the Ministries of Justice and Intarjointly, and according to Rodeheaver and
Williams (2005:243), the dual jurisdiction has wea&d not only the political position of
PDN, but also its capacity to fulfill its operatedrtasks.
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4.1.2 Non-Governmental Actors

The non-governmental actors, hereafter NGOs, magivnded into two subgroups: charity
organizations and interest groups. The first gréwgs a mainly humanitarian agenda,
focusing on the needs of the children for caretqmtoon, and support. The NGOs in question
are often religious charity organizations estalgiislon the initiative of, and led by, local
religious communities, such as the Moscow-basea9édildce or Pravoslavnogo narodnogo
dvizena “Kurskij vokzal, bezdomnye detEl” In spite of their significant position within
child care and rehabilitation, it seems that tharities mostly work outside of the juvenile

justice system and are little involved in policykimay.

Contrary to the charities, the other cluster of NGfas a clear political agenda: reform of the
juvenile justice system. They work actively towapdditicians and official institutions on all
levels in order to promote major changes in ther@ggh to juveniles in conflict with the
law'’. From a criminological point of view, their agesdaary substantially. The
organizations work with everything from establighidistinct juvenile courts (Fond NAN),
through promoting restorative juvenile justice isld@entr “Sudebno-pravovaa reformg”

to simply improving the current syster@gntr sodejstvia ugolovnogo pravosudifn spite

of these differences, the organizations share soaie goals. They all promote an approach
to juveniles in conflict with the law that is lesstributive and less institutionalizing, and
more focused on offender relevant criteria andviddial solutions than the current system.
Most importantly, they work to abolish the strorgntarcations between the justice system

and the social service system.

18 According to Valery Sergeev @entr sodejstvia ugolovnogo pravosudidl, but one of the major religious communities
working with juveniles in conflict with the law, @orthodox. It is his impression that the governngemerally support the
involvement of the Orthodox Church in rehabilitatimijuveniles, but that the involvement of othdigieus communities
are less welcome (Sergeev April 2009).

7 Two examples: Director of the NGO Fund NAN, Olegkayv, is also one of the members of KDN’s fedemhmittee,
while Director ofCentr sodejstvia ugolovnogo pravosudialery Abramkin is one of the representativethia
Presidential Human Rights Council.
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4.2 Governmental Policies on Youth Crime and Youth
Crime Prevention

Russia lacks a consistent policy for handling julesnin conflict with the law. The
governmental policies on juvenile crime and justele within two larger policies: the fight
against crime and efforts to promote child career€his a fundamental contradiction
between these two policies, as the first stredsesdtional behaviour and accountability of

the juvenile, and the second its immaturity andaence.

A common feature, however, is a fundamental chamgjee norms and values underlying the
policies following the transformation of Russianciety from authocracy towards

democracy. Most prominently, the general objectif/¢he policies is no longer to serve the
purpose of society and protect its ideology, busé¢ove the well-being and protection of the
individual. In the field of child care, the changan be seen in a policy shift from the
precedence of institutionalism to precendence #&onilfy-based approaches. In the justice
system the main objective of criminal law has €hiffrom protection of society from the

criminal to protection of the rights of the indivial.

4.2.1 Child Care and Youth Crime Prevention Policy

Child care is given a high priority in the officiRussian rhetoric. According to Minister of
the Interior, General Rashid Nurgaliev, and HeathefPublic Council, llya Reznik (2007),
within the work of the MVD

a priority status is given to securing rights amdedoms of minors and, first

and foremost, to protect children from criminal asiés and involvement into
unlawful activity(Nurgaliev and Reznik 200).

The priority given to securing the well-being ofd8ia’s children is reflected in the relatively
high amount of money allocated to child care in fisderal budget. For the period 2007-
2010, RUB 669 million were reserved for the purposiprevention of social orphanage and

youth crime alone (Pravitel'stvo Rossijskoj Federa@07).

The main strategy for improving children’s livingraitions and promoting child care is the
federal program “Children of RussiaDéti Rosi], established in 1994 by then-president
Boris Yeltsin. The larger part of official progransrected at improving child care are

financed under this framework (Apostolova and Kosé008:273). The overall objective
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for the period 2007 to 2010 is to strengthen tlséitition of the family by helping families
in difficult life situations and to establish a mofamily-based child care system. The
strategy for the current period explicitly staté® tobjective of reducing the number of

children that are being raised in state institigi@@ravitel’stvo Rossijskoj Federacii 2007).

“Children of Russia” identifies several priorityeas. Of particular relevance for this thesis is
“prevention of social orphanage and youth crimeicluded in 1996 as a priority area
(Apostolova and Kosewi2008:273). The program aims at improving the mide of
families and children at risk, increase the pratecof the right’s of the child, and improve
the system for prevention of social orphanage amathy crime (Pravitel’'stvo Rossijskoj
Federacii 2007).

Although “Children of Russia” is officially a stegy (cf. Apostolova and Kose&v2008;
Pravitel'stvo Rossijskoj Federacii 2007 et al),mby be better described as a financial
umbrella. While the federal program identifies baim overall goal, i.e. improved living
conditions for families and children, and priorayeas, for example prevention of youth
crime, it gives very few clues on how these ardasukl be addressed or what is to be
considered improvement. One notable exception & ghority given to family-based
solutions over institutional ones. The strategysdtieerefore not succeed in its main goal:

establishing a common agenda for child care in Russ

Ensuring a coordinated policy in the field of chiare is further complicated by the plurality
of the actors involved. In the absence of genenaladines, it is largely up to each ministry
and its subordinated departments to decide on tveir strategy. As the ministries often
have very different priorities, their approaches aot likely to be coordinated (Rodeheaver
and Williams 2005). As a consequence, policieshe field of child care and crime

prevention are primarily based on departmentalledgrty acts, rather than federal plans or
legislation. The inevitable result is that “decrsopassed by one ministry often contradict
the decisions passed by other ministries whichlpdecany coordinated decision making
strategy” (Zykov, October 2009). Furthermore, thsvity of several agencies, such as PDN,
is made difficult due to dual jurisdiction and lack cooperation between the bodies

responsible (Rodeheaver and Williams 2005).

The experience of Fund NAN working both with chédrat risk and children in conflict, is
that the complexity of the child’s problem, comln&ith the rigid structure of the

institutions, often make the child fall victim thet programs that was supposed to care for
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him (Zykov, October 2009). There is a danger thatahild falls behind two stools, as none

of the actors involved feel responsible for thddkitotal development.

4.2.2 War on Crime

Stalin introduced the ‘war on crime’ in the 1930ke following 50 years were marked by a
‘hitting hard’ approach to crime (Schwartz 2005jteA a softening of the approach to crime
during the perestroika (Foglesong 1997), the tgtthard on crime’ was reintroduced into
the Russian criminal policy in the mid-1990s (Gewi2008), following the rise in crime in

this period (Lévay 2000). Since juveniles are haddh the regional justice system, and on
the whole under the same provisions as adultsgémeral policy on crime also applies to

children, though with the exeptions laid out in Gtea 3.

The clearest expression of the ‘hitting hard’ pplis the widespread use of deprivation of
freedom for juveniles as well as adults. A typipahishment for a petty theft equivalent to
300 roubles committed by a juvenile, is two yeafsnamprisonment (Alternative Report
2005:45, see alsbety v Tarme2001). Furthermore, deprivation of freedom is fremjly
used preventively, both in order to prevent stobgtdren from breaking the law (Fund NAN

2002) and as a rehabilitive measure (i.e. closedtianal colonies, cf. section 3.4.1).

Legal scholar Boris Gavrilov (2008) has pointed thdat in Russia there is a mismatch
between the graveness of crimes and their correlspgrsentences. In Gavrilov’s opinion,
many crimes have been wrongly categorized, i.eegoasized as more ‘socially dangerous’
than they really are, thereby demanding strongeispment than necessary or reasonable.
Gavrilov mentions theftiraza as an example. Until 1994, the only type of tleategorized

as grave crime was large-scale theft of state prpg&avrilov 2008:85). However, starting
from July 1, 1994, a number of changes were madbddCriminal Code, increasing the
numbers of theft subcategories considered gravd.:@6). Today only theft covered by
paragraph 1 of Article 158, i.e. petty theft contadt by one person, is considered a minor

offence.

The percentage of grave crimes increased from fiééent of all crimes in 1992 to 59.6
percent in 2001. Gavrilov shows that this was prilmadue to the above-mentioned

categorization of crimes, and not reflecting a gehacrease in the graveness of crimes
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committed. In 1999, he argues, theft alone constitlB2.6 percent of all grave crimes
(Gavrilov 2008:88).

It should be noted that this recategorization @hes took place in a period in which the
Russian state was generally assumed weak and bpthigbion and state were experiencing
strong economical problems. Confusion over cultuedies, together with the deterioration
of social institutions, had a negative impact oa $locial control of Russian youths in the
1990s (Pridemore 2002). Under such conditionst tefy have seemed an easy way for
some people to get what they otherwise could rfotdfincreasing the potential cost of the
crime is a way for the state to make crimes sees ddtractive, thereby assumingly having

an effect of general deterrence.

There are, however, several drawbacks to a ’hittiregd’-strategy. Harsh types of
punishment, when applied on petty crimes, may lotb&@r deterring effect over time.
Contrary to what the theory of rational choice paous, the Russian experience seems to be
that when becoming the norm, harsh punishment isosidered harsh anymore, thereby
reinforcing the need for even harsher measurethelwords of Sergeev (April 2009): “You
know with our history... We don’t understand onewo tyears of incarceration”. A premise
of this theory, of course, is that the risk of ggftcaught is comparatively low. This may

explain why Russia, with is strict punishments kreop three on global prison rates.

Excessively harsh responses also defeat their omia By undermining the respect for the
justice system. If the sentence is not understaodaa (or reasonable) by the juvenile
himself, he is likely to begin looking upon himsel$ a victim. The victimization of the
offender makes him less susceptible to behaviodhainge (Braithwaite 1989; Muncie
1999:269).

Lately there has been a shift in the criminal pofrom a ‘hitting hard on all crimes’-attitude
towards a priority on combating grave and organizeche, and a corresponding softer
approach to minor offences. According to the pendhorities (FSIN 2009c), the current
criminal policy is

oriented towards strengthening of the fight agaigstve and particularly

grave crimes, while at the same time relievingdhminal responsibility for
less serious crimes and crimes of average gravity.

The new approach differentiates, although unoffigidbetween crime with a clear socio-

economical origin, i.e. offences that are commitdee to lack of other options, and crimes
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that to a larger degree is a result of a ratiohalae. The first should primarily be fought by
preventional measures. With regard to juveniles tan mean the use of ‘measures of
educational characther’. The dominant approach atiiorrally motivated crime is still
deterrence, both individually and collectively, afskcurization’, i.e. imprisonment in

educational colonies.

The shift, however, seems more significant thamedlly is. As mentioned above, the
recategorization of crimes in the last half of #890s resulted in a larger number of crimes
being considered grave. Due to the categorizatioarimes, a ‘hitting hard’ approach to

grave and particularly grave crimes only, still meéitting hard’ on most crimes.

According to Laura Piacentini (2004), Russian cnahipolitics, and particularly the penal
system, is experiencing an identity crisis. Durithg@ Soviet times, criminal politics was
largely related to questions of economy and ideplofhe criminal politics, i.e. the
institution of the working colonies, served theettfold purpose of isolating security threats,
bolstering economic income, and political indocition. When the Soviet Union collapsed,
so did the fundament of the penal system. Piadgi2094:116) characterizes the situation in
the current system in the following way:

Unlike Western criminal justice systems where gavent have invested in

areas where they think they might effect changerdler to produce ordered

environments, the events in Russia is revealinggrason officers and prison
square up same penological insecurities, namdigdithe penal void

Piacentini finds that the penal staffs try to tilis void mainly in two ways: by re-embedding
traditional social norms and by importing standaatisl ideas from Western Europe and

Northern America. She notices that these solutimoge often than not are in conflict (ibid.).

As a result of the lack of an official policy towdsr not only juvenile crime, but crime in
general, the operational agencies have been Igftreach to themselves in deciding how to
approach people in conflict with the law. As Piaoarhas documented, this has led to huge
variations. Yet, there is a general trend towamiseased use of rehabilitive measures
(Piacentini 2004:53).

4.2.3 Underlying Assumptions on Children and Crime in Russia

The governmental policy towards child care, as taitlin “Children of Russia”, reflects the

official Russian view on the origins of youth crim@eviant child behaviour is commonly
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assumed to be the result of poor living conditidnther words, the level of youth crime in
society is believed to reflect the problems of Rars$amilies (cf. 1.3.1). It is illustrative that
in the program spelling out the priorities of “Ghién of Russia“, youth crime is only
mentioned in connection with social orphanages aeder addressed as an independent

challenge (cf. Pravitel’'stvo Rossijskoj Federa€i02z).

In a speech to the Public Council of the Ministfylterior in July 2007, Minister of the
Interior, General Rashid Nurgaliev, and Head of Fhédlic Council, llya Reznik (2007),

explained the causes of youth crime this way:

In the Russian Federation, protection of the rigbtghe child is especially
important. The number of street children increasesry year. It is estimated
that there are over 700 thousand orphans in Rugsipand over 6 million
minors live in socially unfavourable conditions. €6 numbers mean
damaged lives of millions of teenagers. We see #tterailway stations, in
underpasses, in troubled families. There, instefath dhe warmth and care
that the children need so much, they see only hatmai, violation,
instability; they face such sins as alcohol and gladdictions. There are
many examples when parents who had already gonevitbileg way simply
bully and haze their own children causing injuraasl even deaths of minors.
This is what feeds the continuing growth of unlawafis by teenagers.

Following Nurgaliev and Reznik the children whorstaat risk of becoming criminals are the
same children who are in danger of becoming samathans and abuse alcohol and drug.
This assumption is also found in the court systalithough more rarly. Head of Perm Krai
Court, Vel'aninov (2007) expresses the Perm coattfude to children in conflict with the

criminal law this way:

The guilt does not belong with the child. The rea$or the destructive
behaviour lies with the social conditions, in thenfly. And if this is the case,
society should offer the child a chance to resaczal

Both statements follow the argument of common dawsé#aid out in section 2.2.1. They do,
however, stand in sharp contrast to the rationaicehapproach stressed by the criminal
policy. Given that the reasons for committing crénage as described above, hitting hard is

not likely to help.

The need to hit hard on youth crime is rooted peeception of youth crime as particularly
widespread and violent. There is a common opinmRussia that teenagers in general are
more likely to break the law than other age gro(Adgernative Report 2005:45). There is,

however, little evidence for this claim. Out of th&18,000 individuals that were sentenced
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for criminal offences in 2007, 132,000, or 9.1 et were children. The majority of them,
93,900, were 16 or 17 years of age. Most crimiffi@nees were committed by persons aged
18 to 24 (30 percent) and 30 to 49 (35 percdséia in Number2008).

Official policies on both crime and crime preventi@flect the assumption that crime cannot
only be fought, but defeated. Today’'s crime prenenstrategy of addressing youth crime
through improving the living conditions of the fdyniesembles the Soviet view that the way
to a crime-free world goes through socialism. Thager with this approach is that it makes
the development of a policy to handle juvenile nffers less urgent. There are 25 years since
Russian (i.e. Soviet) politicians first recognizéek insufficiencies of the current penal
system and began to address the need for chandeofgiésong 1997). Still, very few plans

have been developed.

The juvenile justice policy contains a large pasadss long as a child is flirting with crime,
his behaviour is viewed as the responsibility ofisty. Once he breaks the law and is
caught, only the child himself is to blame, and @dhgument of common causation seems no

longer to apply.

4.3 Institutional Heritage

Whereas policies provide guidelines, the actuat@gugh to children in conflict with the law
depends upon the institutions available. The Ruosstate inherited the institutions of the
former Soviet Union. This section presents threditintional aspects of particular relevance
for the operation of the current system, relatethéochild care system, the penal system, and
the court system. Whereas the organizations ofitstetwo institutions have been obstacles
to reform, the organization of the court systena idouble sword, as it both challenges the
judicial independence and consequently the prateatf legal rights, and at the same time

allows for higher judges to be strong forces fdoma.

4.3.1 A Social Policy of Institutionalization

Soviet ideology proclaimed equality as the foremadsal of society, best achievable through
collective effort. “Collectively towards the colli@ee” was the guiding principle for all parts

of society, from the criminal justice system (Seng@pril 2009), to child care (Goloviznina



54

2005). The faith in collective approaches pavedahg for institutional solutions to children

in need, as well as to children in trouble.

The faith in the collective raising of childrestetskij kollektiy originated with the scholar A.
C. Makarenko in the 1930s (Goloviznina 2005:232akkfenko, who belonged to what we
today call the rehabilitive school of criminologaw the rise in youth crime in the 1930s as
a consequence of the increased number of sociabngpin the same period. She blamed the
parents for not raising and taking care of theitdean properly (ibid.). Later, in the 1950s,
Soviet scholars following the tradition of Makarenlstarted to see youth crime as a
consequence of the state’s passive attitude tovthederphans. Youth crime was viewed as
a direct consequence of the state’s failure to tak®n and address its social problems. In
respons to this view, the state started to takeoresbility for raising its inhabitants
(Goloviznina 2005:233).

During the Soviet times, however, the state’s rasfimlity for the child’s living conditions
went beyond the paternalistic state role founchenrehabilitive school. The ideology of the
socialist period held that the state could thkéer care of the child than its parents could.
Care within child care welfare institutionsternatnyj urezdeniewas considered among the
highest admissible forms of child care (UNICEF @bdvionitoring 2006:62). Similarly,
while collective handling of prisoners was seenhaging economical and administrative
advantages, it was in the Soviet Union also betldeebe good for the prisoners themselves,
l.e. the influence from working with other inmateas believed beneficial for the offender
(Piacentini 2004).

After the collapse of the Soviet Union, the apploechild care has undergone tremendous
changes. As “Children of Russia” clearly reflects ideal of the current child care policy is
family-centered. As noted by among others Smid0{20the shift towards family-centered
rehabilitation programs pose a substantial chadlesigce neither the institutional structures

nor practical experiences from such work do exist.

The lack of social services outside the institutman be illustrated by the vacuum the
juveniles meet upon leaving the educational cokni@s shown in section 1.3.1, a
substantial part of the children are social orph@nsome from families at risk. During the
time spent in the colonies, many of them are abaedidy their families or simply lose
contact due to long distances and poor possilslife@ communication, such as lack of

telephones on one or both sides (Amnesty Intemali®002). After serving their sentences,
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the children are usually provided with money fotran ticket and put on a train home.
However, often there is no home awaiting the cimlds former place of residence (Sergeev
April 2009).

One of my informants aentr sodejstvia ugolovnogo pravosudias been working on the
case of a 17 year old girl, whose situation sherilesd as very representative. The girl was
about to be released from an educational colongifts outside the city of Voronez where
she had spent the last couple of years. The colehigh is situated in the south of Russia
close to the border of Ukraine, is one of threé @ptonies in the whole of Russia. The girl,
who was originally from the Moscow region, had ramtact with her family while she was
in the colony. She had neither friends nor relatiesvaiting her return, nor had she any
personal documents or money. Nevertheless, repgegs@&s from the penal authorities had
booked her a train ticket for Moscow (Gordeeva ApBI09). What would a 17 year old girl
do alone in Moscow on a Friday night without docatsemoney, or a place to stay? Given
such a welcome, it is hardly surprising that manys$tan juveniles upon release have

problems establishing a life in accordance withléve

A curious consequence of the institutionalizationtiwe child care system is that the
traditional criminological dilemma ‘punishment vessrehabilitation’ often does not apply to
Russian conditions. Within the current system, d@gion of freedom is often the only way
by which rehabilitation is available. If releasedm criminal liability, the child is either just
let out on the street or deprived of freedom fer plarpose of care and upbringing, i.e. sent to
shelters or closed vocational colonies. The lgitactice has been strongly criticized by child
care organizations (see f.ex. UNICEF 2007) as bHeteve deprivation of freedom in itself
constitutes a punishment, no matter how well théd@n are taking care of within the
institutions. If one accept the assumption of ahhogrrelation between social problems
within the family and youth crime upon which thesRian approach to children at risk is
founded, the first solution is also not ideal. brtular this goes for cases where the child
has been exempted from criminal responsibility upmmtio-economical grounds. The
guestion of juvenile justice reform in Russia igréfore also a question of social service

reform.
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4.3.2 The Organization of the Penal System

Upon the collaps of the Soviet Union, Russia irtedrione of the largest prison systems in
the world, with a correspondingly huge prison pagioh. Since deprivation of freedom in
working colonies had been the norm in the Sovietiobn bodies responsible for
implementation of alternative sanctions were fe@ anderdeveloped. Furthermore, the very
fact that the colonies were there, constitutedtseli an obstacle to the development of
alternatives. The costly development of alternatyes of sanctions still would not allow
for the closure of the existing institutions in tsleort term. Consequently, the development
of alternative approaches to current practice céiceration would result in additional fiscal

stress on the already costly, and underfoundea| ggatem.

The organization of the educational colonies makem largly unsuitable for realization of
the purpose of reformation. Rather, it seems toamnalkem ‘schools in crime’ (McAuley
2008; Dety v tirme2001; Sergeev April 2008). The system of internahtool, sistema
samodeatel’nad organicagcids the official doctrine for organizing the pnseystem as well
as the educational colonies for juveniles. The esgsthas two main characteristics:
imprisonment in group and classification of inmat&ontrary to Western European
countries, imprisonment in cells has never beenncompractice in Russia. In tsarist Russia
prisoners were held in cartels, and starting frd®i7.the norm has been labour camps
(Oleinik 2003:49). Classification of inmates wassffiintroduced in 1918, abandoned in
1933, and reintroduced in 1958. There is a stretanchy in the colonies in which the

inmate’s classification in the hierarchy determihestreatment (ibid.).

Anton Oleinik (2003) has described the Russian lpesgatem as a social society that
functions by its own rules. This system of orgah@agives the inmates strong incentives to
adjust their behaviour to that of the other inm&@ieinik 2003:98):

Most inmates think that the respect for informarmse is more important
than respect for the law even in a total institati¢...]JAny violation of the
informal norms [...] appears more dangerous thanatiolg the law.

The system of internal prison laws makes it hard young persons arriving in the

educational colonies to change their behaviour antoore useful pattern. Instead, they are
socialized into the prison society. According togeev and Gordeeva at the juvenile office
of Centr sodejstvia ugolovnogo pravosudid@pril 2009), the young boys are especially

concerned with their status in the hierarchy. Titisvident in the educational colonies, but
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even more in pre-trial facilities and when younginage transferred to regular colonies upon
turning eighteen. In the regular colonies the yooren are often the most violent and cruel
to their fellow inmates (Maksudov April 2009; OIl&r2003:69). Furthermore, the internal
justice constitutes a second punishment for thoséhe bottom of the hierarchy. They are
both punished by the state, i.e. through incarmraand again by their fellow inmates

repeatedly during the time of incarceration.

The internal hierarcy also makes it hard for theepiles to develop into reflective and
independent adults. Oleinik (2003:51) writes alibatRussian penal system:

Imprisonment in groups affects the fundamental @ieutonomy, and this

lack of respect could destroy the inmate’s perstyndl...] the destruction of

private space ruins the ability to act autonomousty, as a result, reduces

the chances that the individual will start to magtansfer of control over his
actions”.

Thus, the system of internal control characterizimg educational colonies counteracts the
purpose of punishment, i.e. reformation. Rathen theoviding rehabilitation, the colonies
seem to be schools in crime, as the young juvearesempted to behave brutally in order to
gain respect from their fellow, and sometimes gldenates. Among professionals working
with children in conflict with the law, there seemasbe an agreement that the organization
of the penal system in cartels is the reason fastrabthe infringements upon the right’s of
the child in the justice system today (Sergeev IA3009; Gordeeva April 2009; Maksudov
April 2009; Altschuler 2008).

The negative effects of the system of internal oizgtion upon the child are magnified by
the colonies’ physical location. Most juveniles\&etheir sentences in colonies far away
from their families and friends. Consequently, tHeillow inmates often provide the only
social network they have while in the colonies ¢fgew April 2009; Gordeeva April 2009;
McAuley 2008; Alternative Report 2005). Only 15 gamt of the juveniles are placed in
educational colonies in their home district, wtil@ percent are sent far away (i.e. out of the
federal subject where they used to live). Thirtyst of 83 federal subjects have no

educational colonies at all (Alternative Report 2@®), meaning that the juveniles in
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question will necessarily be sent to a colony inther subject. The situation is particularly

difficult for girls, since there are only threelgiplonies in the whole federatith

While the negative aspects of the organizationhef penal system are increasingly being
recognized by the authorities, there has so fan & political initiative to change the
current organization. The organization of the prisystem, as pointed out by Oleinik
(2003:48), is a matter of economy. As one of mpimfants rhetorically asked: “What other
organizational form would make it possible to cohtso many prisoners with so little

personnel?” (Sergeev April 2009).

4.3.3 Judicial Dependence and the Special Position of Higher
Courts

In the Soviet Union, judges were only independenttheory (Solomon 2005). For all
practical purposes, the court “was simply obligedptovide the last state stage in this
struggle against crime, which was proclaimed th&dbgoal of criminal justice” (Schwartz
2005:60). Judges were subjected to three sourcdspEndency: the Communist Party, the
Ministry of Internal Affairs, and higher judges, rpaularly those of the Supreme Court
(Foglesong 1997). The pressure upon the judgesnpement the official policy (and
possibly personal interests), can for example len deom the high rate of convictions
(Solomon 2005).

During the legal reforms of the 1990s, several stegere taken to strengthen the
independence of the judiciary. The wages of thggsdwere increased in order to improve
their status, and their security was strengthenedhb introduction of bailiffs in courts

(Schwartz 2005). In 1999, the power of MVD was #igantly reduced when several

institutions, including the prison authorities aK®N'®, were relocated under different
ministries (King and Piacentini 2005; Kalinin 2002)his measure has succeeded in
strengthening the position of the judges versugigal and economical interests, as well as

the administrative bodies.

18 An additional mixed colony is located in Kaliniragr.

19KDN has later been moved back under the jurisafictif MVD.
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Todd Foglesong (1997) argues that judges aresstilject to pressure from higher courts,
particularly the Supreme Court, which holds a patér position in the Soviet and Post-
Soviet legal system. Officially, the power of th&8R Supreme Court lied in its mandate to
give guiding explanations and so-called ‘judiciapsrvision’,sudebnyj nadzotp the judges

(Foglesong 1997:286). These explanations wereeioryhbinding upon lower courts, but had
little practical influence on their work (ibid: 1R4Nonetheless, USSR Supreme Court

influenced the judges through its power to revibairtverdicts.

Reviews were a powerful weapon in the Soviet Unamthe right did not only encompass
legal issues raised by the appellant, but alsdlestthe higher courts to search the whole
procedure for any kind of errors (Foglesong 1997)28n the Soviet Union, the main
criterion for the performance of judges was ‘sigpibf sentences’stabil’nost’ prigovorov.
This meant that a judge’s career, as well as hssipoity to receive economical bonuses,
depended upon a high and stable percentage ofcterdiogether with the broad scope of
appellate review in the Soviet system, this gawghdr judges a considerable power over

regular judges (Foglesong 1997:287).

From a democratic perspective, the dependencedgegiis problematic, as it may lead to a
situation where the law is used to serve speciatasts, so-called ‘rule by law’, as opposite
to the democratic ideal of ‘rule of law’. The powarthe Communist Party in the courts of
the Soviet Union provides a classical example. Regudges’ dependence upon judges of
higher courts is also a threat to the democradhoagh for other reasons. Whereas the
legislative power benefits from the inbalance ofvpo resulting from judges’ dependence
upon politicians, regular judges’ dependence upgher judges shifts the balance of power
in favour of the higher courts. In a system whée influence of higher courts upon courts
of lower jurisdiction goes beyond that of legal toh the ability of higher judges to

interpret the legal codes independent of provisighgen by the legislative power is

strengthened. Foglesong (1997) mentiones as anpéxaimat changes in the sentencing
practices in the 1980s were not so much due toaagehin the criminal policy and legal

provisions, as to changing attitudes within ther®ape Court and their power over judges of

lower jurisdiction.

Whereas the two other sources of judicial deperglene. political and administrative
pressure, were addressed, if not solved (cf. Sao2@95; Foglesong 1997), during the legal

reforms of the 1990s, the influence of the higheurts on the lower judges remain.
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Foglesong (1997:311) suggests that the higher £oomhy have become even more
influential than during the Soviet period, refegino among others the higher court
personnel’s increased role in vetting of judiciahdidates and the introduction of a judicial
system of formal ranks. The influence of the Sume@ourt upon judges in the current

system will be addressed in Chapter 6.
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5. Alternative Approaches: Juvenile Justice in
Russian Regions

Although criminal justice is a matter of federatigdliction, several alternative models for
how to handle juvenile offenders have been develope regional and local level. This
section looks into the models for handling juverdéses developed in the federal subjects

Rostov Oblast and Perm Krai.

The approach to juveniles in Perm Krai and Rostbla& differs from the federal norm. At
first glance, the difference seems to be a maftenderlying values, guidelines, and norms.
This normative difference is also often stressethkyactors involved. | will, however, argue
that the real difference is not so much a normabne as an operational one. This chapter
concludes that the main achievements of reform#énm and Rostov are more fluid

demarcations between the child care and the jusystem.

5.1 Rehabilitive and Restorative Approaches

The actors involved, as well as children’s rightgamizations and international actors,
present the models for juvenile justice in the wagi of Perm and Rostov as ideological
alternatives to the current retributive approachchddren in conflict with the law. The

Rostov model is based upon rehabilitive approatbgavenile justice, whereas the Perm
model belongs to the restorative justice schoolil\drguments about the retributiveness of
the current system can easily be made, the highl lefvincarceration being an obvious
example, it should nevertheless be remembereddhabilitive elements and provisions for

reconciliation can also be found in the currentesys cf. Chapter 3.

Out of the two alternative schools, the rehabitis the most influential one on the regional
level and also the type of practices best providedinder federal law. The first regionally
founded pilot projects with rehabilitive elementere established ten years ago, in 1999,
under the framework of the United Nation Developmé&rogram (UNDP) projects
“Encouraging implementation of justice for juvesileand “Development of justice in
Russian regions”. Pilot programs were set up int®Ro®blast, Saratov Oblast, and the city

of St. PetersburgSpravka o vnedrenii Gvenal'nyh tehnolgij v sudyephiirisdikcii, 2008:3)
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Among the main advocates of rehabilitive justiceaisl are judges in Rostov Oblast and the

Moscow located non-governmental organization FuAtNNheaded by Oleg Zykov.

Restorative ideas were first introduced to RusgiaChntr “Sudebno-pravovaa reforma”
(CSPR) in 1997. It would take several years befestorative practisesosstanovitel’naa
pravosudia or vosstanovite'nad Gvenal'nad CUsticiéentered the justice system. The
restorative method most influential in Russia iobably victim-offender mediation
programs (Fellegi 2005:55; Maskudov 2000). The nedmocates of a restorative justice

approach to juvenile offenders are the Moscowb&®8@R and its regional offices.

Rostov Oblast and Perm Krai are only two out oesalregions that have initiated reform of
the juvenile justice system independent of Krem{Bpravka o vnedrenii Gvenal’nyh
tehnolgij v sudy ofej Grisdikcii, 2008). By mid-2008, regionally initiated reform tife
justice system had started in the regions of Roshdwutsk, Leningrad, Bransk, Lipeck,
Kam¢atka, Vladimir, Ivanov, Saratov, Orenburg, VolgafjraMoscow, Perm, Hakasia,
Karelia, Evrejskoj avtonomoj oblast, as well aghe cities of St. Petersburg and Moscow
(Spravka o vnedrenii Gvenal’nyh tehnolgij v sudyepliirisdikcii, 2008:4) According to the
Russian Supreme Court, changes have been mostydmeeplemented in Saratov, St.
Petersburg, and Rosto$gravka o vnedrenii Gvenal'nyh tehnolgij v sudyeplurisdikcii,
2008). An updated overview of changes in regionalige systems can be found in the
material prepared for the second All-Russian Camfege on juvenile justicevhich was held

in Moscow in June this yeafll-Russian Conferenc2009).

5.2 Case Studies of Reform in Perm and Rostov

5.2.1 Rostov Model

Background

Rostov Oblast was the first Russian region thatexiaa throughout reform of the juvenile
justice system§pravka o vnedrenii Gvenal’nyh tehnolgij v sudyephirisdikcii, 2008:4).
The reform initiative originated with, and was aedt result of, the Plenum of the Supreme
Court Resolution No 7 of February 14, 2000, whiginged out the need to make the

operation of juvenile justice in Russia more in@dance with international norms and
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standards as well as to increase the judges’ useeakures not involving deprivation of

freedom for juveniles, cf. section 3.2.1.

Main Elements

The Rostov model is based on a rehabilitive appreaguvenile justice. The model has four
central elements: specialization of judges; speefbn of the judicial apparatus, in
particular the introduction of social workers in ucs; establishment of necessary
preconditions for juvenile justice, i.e. regionalgal framework and a functioning social
service system; and establishment of routines dordination between all bodies working
with juveniles in conflict with the law (Zolotyh P8; Voronova 2008; Voronva and Tdev
2004).

Unique to the Rostov model is the establishmenuwénile courts,venal’nie sudy The
mandate of the juvenile courts is to decide juvendses according to Russian criminal law,
but following the standards found in internatiomairms, in particular the CRC and the
Beijing Rules(Voronova 2008; Zolotyh 2008). The juvenile courisRostov handle cases

both under criminal and family law, as well as adistrative cases (Voronova 2008).

Realization

The reform was initiated by judges at the Rostova€tbCourt and realized in cooperation
between the Rostov Oblast Court, the administratibthe Judicial Department of Rostov
Oblast, and United Nation Development Program (UN®Russia office (Voronova and

Tkatev 2004:6). Seminars and conferences, involvingh dotal actors such as court,
procurator, representatives from legislative anchiactrative bodies, social services, and
foreign experts, played an important role in theeligoment of the program (Voronova and
Tkacev 2004:6f).

Following the recommendation of the Plenum of tb@r8me Court to let all criminal cases
involving juveniles be handled by judges with spécicompetence on children
(Recommendation February 14, 2000), the regiondicijal and administrative power
decided to introduce specialized juvenile judgesalinregional courts in Rostov Oblast
(Zolotyh 2008). In Rostov Oblast, however, only'Dpercent of the criminal cases involve
juveniles. As a consequence, providing judges speed in juvenile matters were only

possible in courts of a certain size, i.e. regiamalrts that have 20 or more judges (Zolotyh
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2008). For the same reason, the requirement fariaped judges was only introduced in

regular courts and not in judges of the peace .{jibid

Due to the strict demarcations between the justia the social service system, it is often
difficult for a judge to apply the provisions foffender relevant criteria today. Sometimes
knowledge of the child’s living conditions is in§iafent. However, more often the judge is
aware of these problems, yet sees no other wagdbwith them but to send the child in
question to an institution. In 2001, the professadisocial workers was introduced in courts
in Rostov district (Zolotyh 2008). The social worka new profession in Russia, assists the
judges in the pre-trial investigation. His or heaimtask is to identify offender relevant
criteria for the child’s behaviour and suggest howapproach them. The social worker is
responsible for communication with the social seevéystem and for following up on the
juvenile after the hearing (Zolotyh 2008; Voron@ral Tk&ev 2004:35). In other words, the
social worker links the court with the social systélhis link is new, as the court system has
previously only been linked to the penal systeme Bbcial worker does however have a

presecutor in the ‘guardians’ of the 1920 juvenderts, cf. section 3.1.2.

The second phase of the reform in Rostov bega@®3.2Just like the first phase, the second
was initiated by a Plenum of the Supreme Court Ré&sa, this time Resolution No. 5 of
October 10, 2003. As mentioned in section 3.2He, resolution underlines that Russian
judges are directly bound by international normd standards, which take precedence over
Russian law in case of legal conflict. Following tResolution, the Presidium of the Rostov
Oblast Court in January 2004 issued another rasalutOn additional measures for
implementation of justice for juveniles in Rostavast”. This resolution stated that Rostov
oblast should realize the recommendations on jlgustice found in the above-mentioned
Supreme Court Resolution as well as the internatiolrms for juvenile justice binding
upon Russia (Voronova and TWew 2004:8). The resolution de facto means thatgadg
Rostov Oblast upon handling juvenile cases shak giriority to concerns about the ‘best

interest of the child’ over criminal law.

A concrete outcome of “On additional measures...” thasestablishment of juvenile courts.
As accounted for in section 3.3.3, the Russian @otisn does not allow for the
establishment of new types of courts or extrajadliicodies. The juvenile courts are therefore

officially categorized not as distinct courts, bag branches of the regular courts. For
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example, the juvenile court of Taganrog is offigiad branch of the Taganrog City Court

specialized in juvenile cases (Voronova andceka2004:8).

In the juvenile courts, measures have been takechémge the deterrent nature of the
courtroom and make conditions more inviting to aggle. In Russian court rooms, the
accused traditionally sits literary behind barsimiyithe prosecution. Such a court room is
arguably not well suited to give a child the imies of a justice system which primary goal
is to provide help, i.e. rehabilitate. In the juiltercourts, the court room is designed for
handling children. Judge Zolotyh (2008) describes ¢tourt room of Taganrog Juvenile

Court this way:

Here there are no cells or bars. The participamtghe processes — the parts
— are seated around the same table. This undertimegommon character of
those tasks they will have to solve with the héjh@judges.

The court room of the juvenile courts resembles dbert room found in justices of the
peace. In the justices of the peace, which primaaryis the reconciliation of the parties, the
parties are also seated around a common tabledcfion 3.3.2). The physical bodies of
these two modern court instances where the pateseated as having equal human rights
stand in sharp contrast to the design of the maditional district court rooms. The latter
still reflects the Soviet attitude that all righttslong to the prosecuting side, and the accused

is de facto guilty and treated as such (Solomorb200

A main characteristic of the realization of the ®esmodel is that right from the beginning
much attention was given to developing new regi¢egiklation in the field of child care and
justice. In the first phase of the reform, a fundamof new regional laws regulating the
work of crime-preventing bodies, such as KDN andiaacservices, was established within
the framework of the federal law (Voronova and d&a2004:7). On the basis of regional
law, there was also established an ombudsman’seofin children’s rights in the region
(Voronova 2008). A coordination council with repeagatives from all actors involved in the
justice and child care system ensured, at leastélieally, a holistic and consistent approach

in the whole region.

The new regional legal body was designed to entigrexhaustion of all provisions for non
retributive practices found in the existing fedezaminal legislation, as well as to facilitate
and encourage cooperation between the differenebadbrking with child care both outside

and inside the criminal justice system. The legimhawas developed in accordance with the
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framework established by federal law, yet it wasigiged with international norms and
standards for the right of the child in mind. Ingéarog the court building also contains
offices for procurators, advocates, and psycholsg{Zolotyh 2008). All instances are
present in one building, facilitating responseg #ddress all the needs and problems of the

child, not only the crime committed.

Regional implementation

Since 2008 all 61 district courts in Rostov hawdges specialized in handling juvenile cases.
Fifteen courts of Rostov oblast have implemented plarticipation of social workers
(Voronova 2008). So far, there have been estaldisimadel juvenile courts in the city court
of Taganrog (2004), Sahty (2005), Egorlykskaya @00and Azov (2008) (ibid.).
International standards for children’s rights, sashthe CRC and the Beijing Rules, are

normative for all work with children in conflict ¥ the law.

5.2.2 Perm Model

Background

In the district of Perm, juvenile justice reformsvaitiated in 2002 as part of a larger reform
of the work with children and families in difficulife situations. The background of the
reform was the high level of youth crime in the ioegand the acknowledgment by
politicians, as well as professionals working wimilies and children, of the insufficiency

of the current system (Vel’aninov 2007).

The reform initiative came from restorative justszgoporters within the district government,
in particular deputy governor, now ombudsman fomho rights, T. I. Margolinaa.
Restorative practices were implemented as a norrithéowork with families and children at
risk through the districtlevel program “Familiesdachildren of Prikamiya 2002-2005",
regulated by law of Perm Krai no.98-17 from Aprb,12005, and continued within the
framework of the program “Families and ChildrenFarm Krai 2002-2010", regulated by
law of Perm Krai no. 15 PK from March 13, 2007 (B& 2008:153; Vel'aninov and
Soboleva 2008). Motivated by the success of resteraractices in the field of youth crime

prevention, pilot projects were set up in two crialicourts (Rabova 2008).
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Main Elements

At the two pilot sites, there have been introduseparate judges that only look into criminal
cases involving juveniles and also the professioamjadge’s assistant with functions similar
to the social worker in Rostov Oblast (Vel'aninondaSoboleva 2008Programma
vzaimodejstvia suda goroda Lys'va...; Programma vadgeystvia Industrial’nogo

rajonnogo suda g. Perm...)

In the Perm model, however, the judge’s assistastam important additional function. The
judge’s assistant selects cases that are suitableidtim-offender reconciliation programs
(VORP). The VORP used in Perm is developedleyntr “Sudebno-pravovaa reformaind
based upon the restorative ideas of Howard Zel05R0rhe mediation programs are led by
an independent and qualified mediator and takeepla@ separate room in the building of
the Krai court (Rabova 2008:163f). At the momehg mediation programs are carried out
under the supervision of employees at the local E8Rice, i.e. professional mediators.
According to a mediator in Industrial’nyj rajon aguAnna Havkina, VORP is usually
initiated in cases involving minor or average offes, most commonly thefRfssiskaa
gazeta March 19, 2009). The result of the mediation edher verdicted by the court as the
official result of the case, lead to the dismissfathe case, or be a mitigating circumstance

(Programma vzaimodejstviadustrial’nogo rajonnogo suda g. Peym

Realization

The pilot projects were established as the resultomperation between the Perm Krai
Administration, the administration of the city ofed, the local administration of
Industrijal'nij and Lysva, as well as the respeetsourts. The restorative justice programs
were developed by CSPR which also offered courBles.projects were coordinated by a

local social services and medical centre (Rabo82®3).

The pilot project “Organization and realizationtbé pilot project on the basis of restorative
justice and methods for introduction of restorafprecedures” was established within the
regional strategy for child care “Families and dfeh in Prikam’a 2006-2011" under the
program “Prevention of social orphanage and youitne2' (Rabova 2008:153; Vel'aninov

and Soboleva 2008). “Families and children in ATikéa2006-2011” was a regional program
within the federal program “Children of Russia”. élfwork to promote restorative justice
practices has been continued within the framewétk® program “Families and Children in

Perm Krai 2002-2010” and also as part of the fddaemagram “Development of Russia’s
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legal system 2007-2011", the main goal of whichoismprove the protection of the rights

and legal interests of citizens (Vel'aninov 2007).

Of particular importance for the implementation thie program is the administrative
regulation “Procedures for participation of soeu@rkers in KDN’s work with application of

restorative practices” which establishes restoeapivactices as the norm for the work of
KDN and other preventive bodies working with chddr(Rabova 2008; Novikova 2008) and

regulates cooperation between the different adtesved in the two pilot court

The aim of the reform is to expand and develogukienile justice system to include judges
with special competence on children, social workengdiators, judge’s assistants and
psychologists. Central to the reform is the develept and establishment of routines for
cooperation between the court and the social seiniche district; rehabilitation programs
for juvenile offenders; victim-offender mediatiomograms within the court system; and
routines for evaluation of the programBrdggramma vzaimodejstvia suda goroda Lys'va...,

Programma vzaimodejstvia Industrial’nogo rajonncgala g. Perm...)

Just like the reform in Rostov Oblast, the refoormRerm Krai is realized within the
framework of the existing federal laws and in ademce with international standards for
juvenile justice Programma vzaimodejstvia suda goroda Lys'va..., Paogna

vzaimodejstiva Industrial’nogo rajonnogo suda grrRe..).

It is the opinion of Russian restorative justice@dhtes that mediation can be used in most
cases, excluding accusations of murder or rapeaseks in which the accused is under arrest
(Maksudov April 2009). Still, a mediation agreemeannot lead to the termination of the
criminal procedure in all cases. If the child is@sed for having infringed on an article with
a sentence of minimum five years, the current |&égahework does not allow for the case to
be closed, cf. reconciliation and the mandate sfigas of peace. The court may then either

refuse the agreement all together or give an amtditisentence (Maksudov April 2009).

In Perm, restorative practices were first introadlice preventive work and later expanded to

the field of criminal justice. Cooperation with thegional and local level administration led

20| e. Program for cooperation between the city court of'zst and the administration of Lys'va region on trse of
juvenile justice elements in the work with juvenifermdersandProgram for cooperation between the court of Perty'si
Industrial’nyj district and “Centre for psychologit@edagogical and medical-sociological help to dnéin and youth in
the Industrial’nyj district” on the use of juvenijastice elements in the work with juvenile offenders
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to the introduction of restorative practices in tiark of KDN on the regional level in 2006
(Rabova 2008:157f) and the establishment of mae #00 school mediation services in the
region (Vel'daninov and Soboleva 2008). Structurasdooperation between professionals,
interest groups, and the different bodies of adstiation were set up. As a consequence of
good progress in the field of crime preventioneiast for juvenile justice reform increased.
The fact that restorative justice was already distadd as a norm among the actors in the
field of youth crime prevention made broad cooperapossible in reforming the criminal

juvenile justice system.

Regional Implementation

Pilot projects were initiated in the court of fiisstance in the Industrial’nij district of the
city of Perm and in the city of Lysva in the East@art of Perm Krai in 2006 and 2007
respectively. By then, restorative practices haglaaly been standard in the work of PDN and
KDN and within schools throughout the region forfeav years (Rabova 2008:163f). In
March 2009, the regional government decided to nth&eprojects in Lys'va and Perm city
permanent and to establish 13 new juvenile coartee oblastRossiskaa gazetdMarch 19,
2009).

Perm State University and Perm Regional Institdter draining in restorative practices for
the purpose of higher pedagogical education. Ctlyrenore than 500 persons working with
children in Perm Krai are considered trained intaegive justice practices (Rabova
1008:160). Since 2004, Faculty of Law at the PetateSUniversity has offered a separate
course in juvenile justice (“Juvenile justice —aheand practice”) and questions on juvenile

justice are included in the final state exam (Mah@v and Soboleva 2008).

5.3 Analysis of the Regional Reform Initiatives

The regional reform models vary with regard to¢batent of the model, the degree of which
the practices are being recognized, and their a@gaonal form. Still, the similarities are
arguably larger than the differences. Both modeék 4o realize the standards of Be&jing
Ruleswithin the existing legal framework, and in botlgians the central element of the
reform process has been the establishment of hekween the child care and the justice
system, regulations for cooperation between albracinvolved in both systems, and

common arenas where all actors involved may meet.
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5.3.1 Different Normative Approaches?

The restorative school of juvenile justice appedrethe 1980s partly as a reaction to the
rehabilitive approach (Walgrave 2004). In their gairforms, the two approaches differ
substantially, with regard to both their view ore thature of crime and justice, actors
involved in the justice process, and preferred miggion of justice systems, as laid out in
Chapter 2.

In Russia, however, the difference between rehafgland restorative juvenile justice is not
as dramatic. Both approaches seek realization nwvitiie court system, based on the same
core elements, i.e. juvenile, social worker andggudThe restorative practice of involving
family and local society in the mediation progras riot much used. In this matter,
restorative justice programs in Russia differ friirase of most Western European countries
where restorative justice programs first and forsimimave been established outside the

existing criminal justice structure (cf. Walgrav@0Z; Doob and Tonry 2004).

The emphasis on the needs of the victim, so clexiatit of restorative justice in its purest
form (Walgrave 2004; Zehr 2005), is faded in thes&an version. While this trait certainly
makes the restorative process in Russia consigelegs restorative (cf. f.ex Maksudov and
Karnosova 2008), the tendency to ignore the vigsirhardly surprising, taking into account
the traditionally weak position of the victim inglRussian criminal system. Under Soviet
criminal law, crimes were primarily viewed as infjements upon the ideology of the state
and the state system, not as infringements uporights of individuals (Butler 2003a:580).
Although this is no longer the case, -in fact therding of the code is turned upside down-
the victim still holds a marginal position withihe criminal justice system (Hananasvili and
Zykov 1999).

The main difference between restorative and retigbiljustice within a Russian context,
seems to be that restorative justice to a larggredetake the opinion of the accused child
into account. In comparison, the rehabilitive aggittes put more emphasis on the social

worker’s findings.

Compared to the federal model, both Perm and Rostmlels represent a normative change

in the proceedings, as the climate in the counr@®less stigmatizing towards the juvenile
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than in regular district coufts The nature of these court rooms does not, howeliter
significantly from the nature of justices of theape. Furthermore, as both the Perm and the
Rostov model are realized within the existing leframework, i.e. under the provisions
found in federal criminal law laid out in ChaptertBe sanctions and measures available to

the judge in these special courts are the samar asjfidge in any other court in Russia.

5.3.2 Recognition from Local Authorities as a Criteria for Change

Approaches to juveniles in conflict with the lave@lvary with regard to the degree to which
these practices are being recognized by the laghlbaties and included in the procedural
routine of the regional bodies. In the regions efr® and Rostov, where the regional
governments support restorative justice practittese has been close cooperation on the
regional level, with the regional government prawgl economical support, training for
mediators, and participating in the developmentegilations. Consequently, both places, a
unified, consistent policy for juvenile justice acokild care practices has been implemented

as a norm in the whole region.

Perm and Rostov, however, are exceptions to tree (Mbksudov April 2009), or at least
they used to be so, dill Russian Conference on Juvenile Jusg6€9. Until the last years,
few regional governments have been any more edgar their federal colleagues to
implement changes in the justice system. Juvendtde advocates have therefore worked to
set up cooperation with local courts, through witiogy try to gain recognition and interest
from the local criminal justice sector (MaksudovrA@®009). One such example is the
restorative mediation program set up by CSPR irAttedeméeskij district of Moscow. The
achievements of these reform initiatives are, ha@mewsually quite limited, as the initiators
seldom are able to establish a good cooperation alitthe actors involved in providing

justice and child care (cf. Maksudov 208@aksudov and Karnosova 2008).

The experiences of Perm, Rostov, and Moscow amahgr All Russian Conferenge
2009) show how important the participation of tlesponsible authorities is in order to
ensure and regulate cooperation between the attgpsaxis, there are established different

models for cooperation between the justice andsihaal service system. Within most

2L For a theory on stigma, see Braitwaite 1989.
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regional models of juvenile justice, cooperatioensured by the social worker (All Russian
Conference, 2009). The administration of the sowiatker, however, varies. In Rostov
Oblast, as shown above, the social worker holdsptsition of a judge’s assistant. While
this is also the case in Perm Krai, the coordimationction there is in addition taken up by
the mediator, and the overall responsibility isegivo governmental child care institutions.
Also other variants exist. In Moscow’s Akadeésskij district, the social worker is on the
staff list of a private social service centre, whih St. Petersburg, social workers are the

direct responsibility of the city administration @dsudov April 2009).

In Perm Krai and Rostov Oblast, the active involeeimof the regional administration had
several important consequences. First, it allovegdafuniform implementation of standards
and practices in the whole region. Second, thelavoent of the administration ensured

financing, through among others sources the regi@taldren of Russia” program.

Finally, the involvement of the administration eresli cooperation between all bodies
working with children in conflict with the law, botpreventive and reactive. At an early
stage of the reform in Perm, an interdepartmentaincil and working committee was
established on the krai level, including leadershef administrative bodies; independent
experts; ombudsmen; employees of the relevant bpdigost importantly KDN, the
procurator’s offic,e and GUVD,; university admingadion; judges; and representatives of the
court administration (Vel'aninov 2007). In 2001, $kav District Court established a
coordination council consisting of the district digichairman, the leadership of the judicial
department, procurator, lawyers, educational depant, district KDN, and psychologists
(Zolotyh 2008). In both regions the working comegtton the reform of the justice system
therefore consisted of both theoretical and pracegpertise, from the preventive apparatus

as well as the reactive.

Through the establishment of these committees,ranog for cooperation, and a physical
link between the child care system and the justystem (the social worker), the reforms in
Perm and Rostov made possible the exhaustions ¢iiealresources found in the current
juvenile justice system, both resources and prorgsin the justice system in its strict sence
and in the child care system.The result of thisanigational reform, a shift from type 1 to

type 2 in Smidt's categorization system, was aebgibint of departure for ensuring a more

holistic and individual approach to children in @ia with the law.
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6. Towards a New Conception of Justice for
Juveniles?

This chapter looks into some factors that may emplehy reform of the juvenile justice
system so far has been slow on the federal lemetioing so, the chapter also identifies
factors that will have to be addressed in orderdééorm to take place on larger scale. More
precisely, it provides an analysis of the level sufpport for the current system and
recognition of need for change; knowledge of aléwe models; strengths of

epistemological communities; and the adaptabilitg>asting institutions.

| will argue that there are mainly three forms bbktacles to change in Russia: economical,
institutional, and cultural concerns. Whereas eounal and institutional concerns apply
equally to restorative and rehabilitive reformieitves, some cultural obstacles to reform are
particularly relevant for restorative approachegecal challenges for implementation of

restorative justice are therefore addressed iparate section.

6.1 Support for the Current System

In the 1980s, the stagnation of the Soviet econfmroed Kremlin to take up both political
and economical reform. During perestroika, Sowgfal scholars started to work on drafts
for reformation of the criminal policy and in padiar the penal system. The establishment
of the new state, the Russian Federation, pushedeformation of the legal codes. The
political shift from an authoritarian towards a dmratic state was symbolized by the shift

towards ‘rule of law’ and the recognition of huntaghts, as stated by the 1994 Constitution.

Starting from the mid 1980s, there was a widespreadgnition of need for change in the
justice system. The question has not bié¢imere is a need for reform, bubw muchreform

is enough. The current debate on juvenile jussdeetween those who think the reform has
barely started, and those who think the neededyohanges have been made and that what

is left is the implementation.
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6.1.1 Recognizion of a Failed System

During the heyday of the Soviet Union, the workamjonies made a significant contribution
to the Soviet economy. The inmates carried out workmong others the heavy industry
sector, crucial for the Soviet economy. Due to riiamote location of resources, it would
have been hard to find “volunteers” to carry ous tiype of work. The remote location also
had an advantage for the penal authorities, asninmlized the expendures necessary for
guards.The system did not, however, stimulate aemazhtion of the economical sectors
involved (Gregory 2003). Consequently, the gendmbnturn in the Soviet economy also
affected the colonies. By the 1980s, the penalntesy which once produced a net profit, had

become an economical burden for the state (Piaue&tiD4).

The developments in the penal system in the 19&@allpl the development of the Soviet
State as a whole. How the general policy shiftedhfia focus on ideology and preservation
of ‘the socialist state’ to focus on man and thetgution of his rights, can be illustrated by
the criminal codes. The main objective of the USSininal Code was the protection of
society and its ideology, and only secondary thetgation of the Soviet citizen. The 1960
RSFSR Criminal Code, Article 1, defined the mana¥itine code as

...the protection of the social system of the USSRisopolitical and

economic system, of socialist ownership, of thesgerand the rights and
freedoms of citizen, and of the entire socialigialeorder, against criminal
infringements (reproduced in Butler 2003:580).

In the 1996 Criminal Code the priority is turnquside down. The task of the Criminal Code
(Article 2 (1)) is

protection of the rights and freedoms of man aremn, ownership, public
order and public security, the environment, and ¢bastitutional system of
the Russian Federation against criminal infringetserensuring the peace
and security of mankind, and also the preventiocriofies

The need to modernize the penal system, partigutarkestrict the use of deprivation of
freedom, is also widely recognized by politiciamsd aespecially by the penal authorities

themselves (cf. www.fsin.su). In the words of Kali2002):



75

An excessively harsh criminal system had giventdsan unjustifiably wide
use of restrictive measures, which had led to atediprisoners who did not
need to be isolated form society being detained thed deprived of their
liberty.

The level of support for the current juvenile justsystem can be summed up in the words of
Valerij Sergeev (April 2009), Director of the juvknoffice of Centr sodejstvia ugolovnogo

pravosudia:

We are against sending children to the colonies,dbuhe same time we are
for deprivation of freedom because we do not hawyeather alternatives.

6.1.2 Lack of Political Will?

Upon Russia’s entry into the Council of Europe @98 the Russian political leadership took
upon themselves an obligation to establish a juegustice system in accordance with CRC,
the Beijing Rules, Riyadh agreement, and relevaninCil of Europe regulation§Spravka o

vnedrenii Gvenal’nyh tehnologij v sudy obSej Giksilj 2008). Despite repeated political

assurances, implementation on the federal levetbdar been slow.

A draft law suggesting amendments to the constiutvhich would have allowed for the
establishment of distinct juvenile courts, was pnésd to the State Duma already in 1999,
but the reading was postponed, officially due ® phesidential elections (Alternative Report
2005:46). In February 2002, the law “On amendménthe federal constitutional law ‘On

m

the legal system of Russian Federation™ passeditsiereading in the State Duma with an
overwhelming majority (366 pros, six contras). Jaste month later, however, then-
President Vladimir Putin presented his objectiomghe bill in a letter to the Duma, i.e.

Letter No Pr-564 of April 2, 2002. Consequenthe taw was not passed (Alternative Report

2005:46).

The law has been peddling the legal system evee sjAlternative Report 2005:46). In
October 2004, the President supposedly promised meeting with the Human Rights
Council to support the law that would make the seagy legal amendments to establishing a
juvenile justice system (Naumov 2007). Naumov (Jd@ports that the President confirmed

this commitment in 2007, but no changes have beptemented this far.

The lack of changes in the criminal politics and genal system is often explained by lack
of political will (Maksudov April 2009; Altshuler @8; Piacentini 2002:11; Alternative
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Report 2005). While lack of changes, as well agregal underfunding of the educational
colonies (Altshuler 2008; Sergeev April 2009), $urns a sign that the juvenile justice
system is not high on the political agenda, it doasnecessarily reflect a retributive attitude
towards young offenders among the politicians. Arofactor that arguably is of importance
for the juvenile justice policy is economical cormte Interestingly, this factor is seldom
mentioned in the juvenile justice literature. Cmmlogists tend to measure results of juvenile
justice approaches in crime rates or numbers afikests, largely ignoring economic
efficiency. From a political point of view, on tle¢her hand, the advantages of each measure

will always be weighted against its relative costs.

Justice is a matter of federal jurisdiction, ands#dff in district courts, as well as in the penal
system, is financed by the federal budgefhe introduction of, for instance, social workers
in a majority of Russian court rooms, would imply extra expenditure for the federal
governmerft. Investments in the judicial system would not, kwer, allow for reduced
expenditures for the penal system during the fpesdrs, as alternatives will have to be
established before the penal systems can be ctimed or reduced. In other words, reform
of the juvenile justice system is costly in a shorte perspective; hence, politicians may be

tempted to postpone it.

While the big reform is lagging behind, positiveaolges have taken place. In December
2003, amendments to the Criminal Code ensuredasertuse of punishment not involving
deprivation of freedom. Most importantly, the ammemeets included expanding the
conditional terms to also apply to second-time ruders (Voronova and Tkav 2004:12).
The legal changes also established provisionsall@at for more juveniles to be exempted
from punishment upon grounds of expressed regneic{é 75 (1) UK); reconciliation of the
parties (Article 76 UK); or if it can be proved thas life situation has changed significantly
(Article 80(1) UK). The mentioned articles (75, &d 80) constitute the legal grounds for

22 Justices of the peaces are financed over theralgmd federal budget jointly.

23 1n 2003 the cost of introduction of social workessll district courts of a certain size was estied to about 500 million
rubles. Maskudov (2003) have pointed out thatithan insignificant sum for the budget of Russian8aecent estimates
over extra costs connected with introduction ofaogorkers in courts, education for these sociatkers, extra training
for judges in handling juvenile cases and so oreweesented at the Second All-Russian Conferencewvamile Justice
held in Moscow this year, see All-Russian Confere2@@o.
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today’s restorative justice practiéésAnother sign that the government desires chasge i
that upon the entry into CoE educational colonieth van especially strict regime were
closed, and two new types of punishment not relateddeprivation of freedom, i.e.

obligatory task and conditional term, were introgli¢FSIN 2009e).

Further amendments to the Criminal Code are exgdméore the end of the year (Voice of
Russia February 12, 2009). The signals from Prasid@mitrij Medvedev have been
promising. The President said in a discussion erRtssian penal system in the Council of
State in February this year, that only hard comaioals should be kept within bars and that
he advocated increased use of civil measures. H¢ @reto underline that in order to be
effective, the penal system needs to use both mesmsfieducation and punishment (Voices
of Russia February 12, 2009).

While there arguably has been a lack of initatimetlte federal level, many regional leaders
have shown political will. As shown in chapter B reform in Perm Krai and Rostov Oblast
was by and large initiated by the local politiczhdlership. The attendance at the All-Russian
Conference on Juvenile Justice this summer, wigtess increased interest for alternative
approaches among political leaders in other reg{@hsRussian Conference on Juvenile
Justice 2009). Oleg Zykov (October 2009) sees & particularly positive sign that Moscow
region has decided to introduce social workersauaricstarting from this year. Alternative
responses to juvenile justice have so far been mlmhiin the Russian regions, and their
experiences have not always reached Kremlin. Zykeleves that the reform in Moscow
will gain more attention from Kremlin, and he adtat hopefully changes will appear also

on the federal level within the next two years.

2 The amendments made a significant change to tbauof cases that can be solved through victirerafér mediation
programs. Before the amendments the law only alldaethinor offences to be solved through such agesgs. Due to
the strict classification system of crime in Rushiaywever, most offences are considered averageawe gin Perm region
only 4 out of 553 offences committed by juvenilesrevclassified as minor in 2008. The fact thataimended law also
allows for offences of average gravidity to be sdlthrough reconsiliation agreements, made a diffe of 106 cases in
2008 numbers3pravka po rezultatam monitoringa rassmotrenid soiddermskogo kraé, 2009
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6.1.3 Demand for Harsh Punishment in the Population?

Russians frequently contribute harsh sentencingtipes to a punitive mentality. When
asked about the possibility of implementing victrfiender mediation programs in Russia,
Valerij Sergeev (April 2009) answered:

| see no perspectives at some visible scale foorasve justice in Russia due
to the Russian mentality. [The Russian mentalgyjunitive

Rustem Maksudov (2000) also explains the currestegys punitiveness with culture:

The current criminal justice system in Russia mfle state’s attitude to
people [...]. There is a common view in Russia thigtimpossible to keep
people’s behaviour within bounds without applyimgte force and coercion.
Why are many in Russia not outraged by police teraind monstrous jail
conditions? | think people feel that law enforcethimudies serve to keep
society from self-destruction and collapse. Wedsalg evidence that men in
uniform see people not in uniform as those who gegan harmful, false,
selfish, and criminal behaviour. This attitude abuabt be sustained if it were
not for the silent consent of the people.

It is a standard opinion among criminologists tpaliticians justify their criminal policies,
and particularly use of harsh measures, by the rieedespond to sentiments in the
population (Garland 2001; Muncie 2004). In Russiach justifications are seldom heard.
Nevertheless, also Russian politicians may be enited by what they perceive to be public
demands (McAuley and Mcdonald 2007:5).

In 2004, a sociological survey of people’'s attgsidowards ‘crime by young people’ was
conducted in the Russian cities of St. Petersb8egatov, and Ulanovsk (McAuley and
Mcdonald 2007).The survey showed a tendency amum@dult population to overestimate
the percentage of crime committed by juvenileswal as the level of violence in crimes

committed by this group (ibid.). This tendency isoafound in Anglo-American world

(Roberts 2004). However, while the perception aftfiocrime is followed by a demand for
stronger punishment in US, England, and Wales wiis not the case among the majority of

the Russian respondents (McAuley and Mcdonald 2007)

Studying the collected information, McAuley and Moald (2007) concluded that punitive
sentiments are not common among the adult Russigulgtion. On the contrary, the
majority of the respondents seemed to prefer réhabiresponses to children in conflict
with the law. Almost half of the Russian respondemére negative to the use of deprivation

of freedom for non-violent crimes, and only 10 m&tcemphasized more positive than
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negative aspects with the use of educational cetorMore than half of the respondents
associated educational colonies with ‘risk of tabérsis, AIDS’, ‘creating recidivists’, and

‘becoming a victim of prison brutality’.

Nevertheless, the history of harsh measures, mag tee government to stay with a
widespread use of deprivation of freedom. In thimiop of Valry Sergeev (April 2009), the
young offenders do not see the changes in thers@ntgpractice as a humanitarization of

the criminal justice system, but as sign of thekmeas of the government, cf. section 4.2.2.

How Gender Matters
Employees at the juvenile department @éntr sodejstvia ugolovnogo pravosudino
monitor several juvenile colonies claim that thisra fundamental difference in the nature of
colonies for girls and boys. According to Valery@eev (April 2009),

[t]he girls are usually treated differently by tis¢éaff. The personnel in girl’s

colonies are mostly women. They tend to a mucletadggree to see the girls
as girls, not as prisoners.

His view is supported by some of the girls who h&een to pre-trial facilities, SIZOs,
before they came to the colonies. In the wordsBojdar old Veronica:
The colonies are totally different from prisons.réléhe personnel treat us

like children, help us and teach us how to be gdoain thankful. 1 have
understood a lot.(Deti v TGrrme2001).

Sergeev and his colleagues also find that the metaged environment in the girls’ colonies
allows the girls to have a more positive developnaem leaves them with better social and
coping skills:

When we visit the colonies the girls are open,aamnd eager to tell about

their lives. The boys are closed. The boys, theywary concerned about their
status in the criminal communi(@ergeev April 2009).

These findings suggest that the educational cadofae girls to a larger degree succeed in
implementing the purpose of reformation than thg'd@olonies do. This difference can
hardly be explained withouth considering culturdledences in the way society responds to
girls and boys in conflict with the law, since tlesponse to and resources available are the

same.
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6.2 Knowledge of Alternative Models

The knowledge of alternative models has increasgebat deal over the last ten years; still,
Russian experiences with these models are relativeknown to most Russians. When
presenting the topic of my thesis to Russian aitsze often experienced blank faces. Even
students of Russian law had not heard about thegelsan Perm Krai and Rostov Oblast. As
a Russian critic of the Rostov model once wrotehefE need be no doubt that the phrase
‘Ovenal’naa Gsticid’is unknown to 95 per cent of our population” (Tere 2007). My own
experiences suggest that this is not too far frbm ttuth. The knowledge of restorative
juvenile justice practices may be even poorer. Adiog to Professor at Russian State
Academy of Law in Perm Krai, Lidida Voshobitova, tagative ideas are unknown even to
most Russian legal scholaRdssiskaa gazet&ebruary 6, 2006; see also Zykov, Hananasili
and Avtonomova eds. 2004:284). The lack of knowdedgyan obstacle to reform and a

challenge for the juvenile justice advocates.

6.2.1 General Lack of Information

Discussions on juvenile justice seem to be almostly absent form the official agenda.
Piacentini (2004) also documented a general lacktefature on criminology in Russia.
Working on this thesis, | found that informationoab alternative practices is available in

Russia, however only for those that actively seéek i

The best source to knowledge about alternative taasi¢he internet, a still not too common
source of information for many Russians. There besn established a common, public
internet portal (www.juvenilejustice.ru), and regab courts usually also have information
about their practices on their web pages. Some NG®@8! Foundation, CSPR, CSUPet al.)
publish information about juvenile justice: usuabpoklets, books, and journals. These
publications, however, are usually only availabteotigh the home organization. One
notable exception i€entr sodejstvia ugolovnogo pravosudighich provides a variety of

information upon request.

Juvenile justice is debated among Russian schEMirRussian Conference 2009), but this
discussion has so far not entered the public spk¢hen the development of juvenile justice

programs a seldom time is addressed in televisioradio (“Russkij vzglad” February 8,
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2009; Eho Moskvy November 28, 2008 et al), theadpiaddressed from a purely theoretical
point of view, presupposing both a legal and amtirtgonal vacuum. Instead of discussing
the actual situation in Russia and the experiené¢eRussian regions, the debate tends to
centre on the negative experiences of other camtti often seems like the opponents to
juvenile justice reform are not even aware of thecfices that exist in their own country or
at least have not bothered to familiarize themseWih these practices. Very representative
of the debate are statements suchladréland [...] a little boy was taken away from his
biological parents because he did not smile” (Rebgitij Komitet 2009a, my emphasis) (cf.
also “Russkij vzglad” February 8, 2009; Roditeljsk{omitet 2009b; Terehov 2007,
Besedoval 2008).

One may also be tempted to question the concepnualledge of some of the reform
advocates themselves. The general impression frossi& juvenile justice literature is that
there is an almost blind faith in the powers of sleeial worker. Maksudov and Karnosova
(2008:101), for instance, write on the introductminthe social worker to a rajon court in
Moscow: “The introduction of the social worker syofibed the turn to juvenile justice, from
a primarily repressive to a primarily social-rehigivie approach”. The mentality ‘now we
have the social worker, so now we have juveniléigasseems to be a lurking danger to

implementation of real reform (cf. Vel'aninov 2007)

6.2.2 Myths about Juvenile Justice

In the absence of available information about jileejustice theories and practices, some
populist interpretations have come to dominatgthee) public discussions. Most arguments
against juvenile justice reform are a variationaofe of the two following statements:
“Ovanal’naa Gstci& is an attack upon the family” an@¥enal’naa Gsticidreflects Western

values foreign to the Russian people”, or a contlmnaof both.

In order to understand these statements, it isssacg to broaden the concept of juvenile
justice somewhat. In Russia, rehabilitive approadbguvenile justice are widely associated

with the establishment of distinct juvenile couffhis is not surprising, taking into account

2 Here used as a synonym for all rehabilitive arstorative approaches to children in conflict witle taw, see also
section 2.1.
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first that juvenile courts were the original form javenile justice systems, and that this
organizational form was the dominant one for thgda part of the 20 century. Second,

juvenile courts have previously existed in Russfasection 3.1.2.

Distinct juvenile courts may either handle all caggvolving children in conflict with the
law?®, or only a limited field, for example only casesder criminal law. Both approaches
can be found in contemporary Russia. The juverlats in Rostov Oblast handle all cases
involving children, while the courts in Perm Kraardle criminal cases only. Opponents to
the establishment of juvenile courts tend to foonghe judge’s functions under family law,
i.e. limitatons of parental rights. In contrast, shaeform initiatives have focused on
responses to children in conflict with criminal lagimilarly, while most Russian reform
initiatives have been concerned with the crimiraV laspect of juvenile justice, the public
debate is dominated by family law concerns. AltHotilge handling of children under family
law is not a part of this study, perceptions basedhe court’'s performance in this field is
still relevant, as the debate does not differeattztween the two types of juvenile courts,
and negative statements in the public about onet ¢goe will therefore be perceived as

representative of all juvenile courts.

The Ruin of the Final Stronghold of Our Society
The individualistic approach to the child, as foundhe concept ofivenal’naa Gsticiais by
many Russians perceived as a threat to the institaf the family. Some typical examples

from the debate may be illustrative:

Uvenal’naa Qsticia is the legal fundament for masizure of children from
their parentgTerehov 2007)

The child may become one of those small monstassupported by he law,
disturb the balance of powers within the family [.Jyist imagine, if the
parents refuse to give their child money to buy&krs in the school
cafeteria, the child can file a complain to theguite court, and the court
may decide that the parents must give the childuBes a day to buy
SnickergPavlova, interview in Roditel’skij Komitet 2009b).

%6 This includes not only cases under criminal, Giviti administrational law where juveniles are &, @ard also parents
custody cases.
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Two cultural factors may help explain the widesgreaistence of the above argument: the

place of children in Russian society, and the wiisibn between private and public sphere.

First, children have until recently not been segrmactive right holders in Russia, but rather
as the subject of parental and state obligatiohs. doncept of children as right holders was
introduced into Russian law no earlier than with tlew Family Code in 1995. Until then,
children’s rights had been approached as a pathefrelationship between children and
parents. Children, due to their mental and physieaklopment, were seen not as holders of
individual rights, but as objects of parental oatigns and also obligations of the state
(Nagaev 2009:27; Apostolova and Kosew008). Consequently, children were provided
with protectional rights, but not with participatia rights. With the introduction of a
separate chapter on the rights of the child in1®@5 Family Code, the legal protection of
children’s rights in Russia was made into accordamith the CRC. Still many Russians, and
particularly the Orthodox Church, continue to sé@deen primarily as members of the
family, and not as individuals. It is commonly heédhat recognizing the active rights of
children and giving them a place to be heardthe juvenile court, will weaken the status of

the family, and interfer with its autonomy from tiate.

Second, in Russia there has traditionally beemangtdemarcation between the private and
the public sphere. As the Russian saying has ity Mme is my fortress”. The Soviet
experience, where the state had monopoly on plifdionade people extra protective about
their private sphere (Sztompka 1993). Nodar Hanalhalgwyer and vice president of the
national associaton of charity organzations (Ehcshwg December 11, 2008), has argued

that Russians have an extra high treshold forvetdgron in family matters:

God knows what may be going on next door. But@g &3 they don't start to
swing the axes, we rather don’t intervene. [...] Wesider it to be their
personal business.

The illustrative statements by Terehov and Pavkhave reflect a fear that juvenile courts
may become a tool the state may (mis)use to imerve people’s lives. The Soviet
experience of ‘rule by law’, house commissionspepge, and politically motivated trials is
still well and alive in people’s minds, and theseai general low trust in the justice system
(McAuley and Mcdonald 2007). The paradoxical situais that while the reform advocates

wish to remove the Soviet legacy from Russian erahpolitics, their suggested alternative
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measures are often perceived as a continuatiasther words, juvenile courts are perceived

not as a guarantor for children’s rights, but g®#ential weapon in the hands of the state.

Cultural Imperialism
Another widespread myth about rehabilitive andaedive juvenile justice practices is that

these practices represent values that are foreigRussia. The debate on juvenile justice
reform reflects the traditional Russian philosophidebate about Eastern and Western

values, and the idea of Russia as centred in batwee

Although Russia has officially recognized internaal human rights standards, it is still an
issue in Russia whether these norms are reallyetsaV or only the values of the “West”.
The concept of juvenile justice, as well as thathaman rights on which it is based,
originated in the North American and Western Euampeultural sphere. Even though states
in all parts of the world have agreed to human taghs a good and taken up the
responsibility to protect and implement them, istdl from time to time argued that these
standards are not universally given. One elemeaitithsometimes mentioned as typical for
Western cultures, but more foreign to Asians, ie thdividual approach. Exactly the

individual approach is a core element in rehabéitnd restorative juvenile justice.

The 1990s were a period of reform-eagerness ini&u$ke political climate encouraged
getting rid of everything associated with the Soldeion and replace it with the systems of
the countries further west with a higher living retard, most notably democracy and
capitalism. The reform process, however, was nbitedynsmooth. The reform models of the
1990s, be it political, economical, or judicial,dhaa common that they were developed
abroad and often not well-adapted to Russian yealitd values. As a reaction, many
Russians, both politicians and the regular manhm dtreet, have turned towards older

Russian history and the East in search of otheregal

Although reform initiatives in the juvenile justieystem are developed in Russia through
the experience of pilot projects, i.e. internatiostandards adapted to local cultural values
and institutions, it is nevertheless often assediavith reform from abroad. A typical
statement is: “How comtineyare intending to protect the rights air children?” (Terehov
2007, my emphasis). The feeling of foreignnessiagsaased by the frequent use of the term

dvenal'naé Usticido describe the reform initiatives. The term wa® many other English
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loanwords, introduced into Russian language inl®®0s. Many loanwords from this period
have in common that they are associated with Westalues, systems, and the painful
reforms. This is arguably the case alsolieenal’naa Gsticizaand suggests that the word may
have negative associations for most Russians. Tégudnt use of the terravenal’naa

asticiamay therefore in itself be a source of suspicam hence an obstacle to reform.

Why Myths Matters
The existence of these myths is a serious obstagieform. This is not due to their critical

view on rehabilitive (and to a lesser degree resita) juvenile justice practices or the
establishment of juvenile courts, but because thenter-arguments most frequently heard
are in reality a listing of social problems thatdeéed exist in Russia also today. Most
opponents are attacking the problems of societgausof the methodology and solutions of
the juvenile justice advocates. The picture theytpa therefore that reform creates youth
crime and social problems, instead of being a alifipugh many will argue insufficient or

even wrong, of approaching them. The opponentsdaitention away from what should

have been the real topic of discussion: how to awprthe approach to children in conflict

with the law.

Constructive discussions of the future of the juleejustice system are absent in the debates.
A television debate on Kanal 3 earlier this yeavpaies a good example (“Russkij vzglad”,
February 8, 2009). The guests in studio had albtdal/their career to improve the situation
for children living under difficult conditions. Alsecame clear towards the end of the debate,
they all shared the opinion that the current systemsufficient, and they all desired policy
changes. However, in stead of discussing Russialityreand possible improvements or
alternatives to the existing system, the partidpdrad a heated discussion on the possible

harm juvenile courts may cause to families.

6.3 Strength of Epistemic Communities

The lack of knowledge of alternative models suggdbiat the epistemic communities
pushing for reform are weak. On the contrary, thenges in Perm Krai and Rostov Oblast
signal the existence of strong reform forces, astlén these regions. As the presentations of

reform in Perm and Rostov show, there are mainigetlpro-reform forces in Russia: non-
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governmental special interest organizations; irtlial politicians and judges holding some
power on the regional level; and the Russian Supr€aourt. Each group will be addressed

in the following section.

Non-Governmental Special Interest Organizations

The idea that juveniles should be handled accorttirdifferent principles than adults for the
purpose of justice, originated with charity orgatians in the beginning of the last century
(Munice 1999). As the history of juvenile justiceRussia (Chapter 3) and the description of
models for juvenile justice in Rostov Oblast andnPé&rai (Chapter 5) show, child care
organizations and NGOs were also among the maorsasitroducing rehabilitive and later

restorative ideas to Russia.

NGOs rose as political actors during the glasnesbd in the 1990s. The political influence
of the NGOs in Russian politics is however weake ™MGOs mainly have a function as
service providers in the social sphere. In thosesavhere they have succeeded in becoming
active partners in the justice system and influeitheeregional policy on youth crime, this
has happened due to cooperation between local gmesrt and the court system, cf. Perm
and Rostov. If the NGOs do not gain political supgor their reform ideas, they remain
marginalized. As an example may be mentioned tteedBCSPR in the city of Moscow and
Perm Krai. CSPR has for ten years tried to estalpitot projects with victim—offender
mediation in different regions of Moscow withoutsass. Their activities remain in the blue
due to lack of support from political, administv&tj and legal agencies. In Perm Krai, on the
other hand, where the initiative to reform origethwith the governor, mediation programs
have within the same period gone from being unfamib increasingly becoming standard
procedure. Since the state has monopoly on prayidistice in Russia, reform of the justice
system must originate with the political leadershiprder to go beyond the sphere of child

care.

A reason for the weakness of the NGOs is that titeyot represent one unified model or
approach. One of the reform advocates, Rustem Miaksat CSPR, identifies the lack of

unity among the reformers as a significant obstacle



87

One of the major problems is that those who areagad in juvenile justice
cannot agree among themselves [...]. Therefore wenateable to create a
broad coalition towards the government to promota adeas (Rustem
Maksudov, Director Center for Judicial and Legatd®e, April 2009)

Individual Politicians and Lawyers
A characteristic of the regional reform of the joite justice system in Russia is that it has

often been initiated by individuals: the regionalvgrnor, judges at the regional court, or
both. In Perm Krai, as shown, the governor was @ rf@ace behind the introduction of

restorative justice practices, while in Rostov Ghla few district court judges were the
engine. Similarly, reform initiatives in St. Petensg and the recent initiative in Moscow
regions were initiated by the major and governapeetively (All Russian Conference

2009).

The dominant role of individuals as actors for ders not unique to Russia. Rather, a few
active advocates seem to be the recipe for sudeceasvell-known study on North American

restorative justice practices, Omaji (2003:166 nibthat:

Most of the projects turned on committed and capaidividuals, using their
personal skills and imagination in discerning tlencerns of their
communities and devising solutions for them. Thededine the fact that the
role of a visionary or local champion is critical the successful formation
and implementation of partnership projects.

While committed individuals are a resource, theymlgo constitute a weakness. Similarly
to the situation for the NGOs, individual initiagy also depend upon support form other
actors. Another challenge, which is recognized dmmes of the actors themselves, is that the
reform initatives may be heavily dependent upoeva persons’ understanding of a concept
— Maksudov mentions restorative justice. In thé latdebate, one may fail to find the best

solution (Masudov April 2009).

The Supreme Court
Criminal law is a matter of federal law; hencehibsld be interpreted identically throughout

the federation. Still, there are quite significaegional differences in the operation of
criminal justice for juveniles, as illustrated etcases of Perm and Rostov. The explanation

lies in the role of the Russian Supreme Court.
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As laid out in section 4.3.3, the Supreme Courdfa particular position in the Russian
court system due to its power to supervise judgdswer courts. The Supreme Court has
made extensive use of this power to influence jadigandling of cases in the field of child

care and juvenile justice. Two particularly impaottactions taken by the Supreme Court
were the issuing of Recommendation No. 7 of Felpr2f00 and Recommendation of
October 10, 2003, mentioned in section 3.2.1. SupreCourt recommendations are
considered a legal source in Russia. The mentioeedmmendations have, at least in
Rostov Oblast and Perm Krai, been interpreted gya ground for letting international

standards take procedure over Russian criminaldaviaid out in Chapter 5. In other words,
it is the resolutions of the Supreme Court thatehapened the door for regional reform of

the juvenile justice system.

According to Todd Foglesong (1997:283), the Supré&oert was also the main driving

force in the liberalization of criminal justice ihe late Soviet period:

Whereas in an earlier era, Soviet judges were suped, pressured,
instructed, and even influenced primarily by offisi from the Communist
Party and Ministries of Justice. In the 1980s asesult of the campaign to
liberalize criminal justice, Russian judges’ appcbas to the application of
law and the administration of justice came to benawated by the views and
wishes of their immediate judicial.

Foglesong seems to suggest that the Supreme Cant beyond its role as a legal
interpretor and entered the policy field. Argualilye same may be said about the current

situation.

Sergei Pasin (1999) is one scholar that argueddtatal legal change is necessary in order
to reform the juvenile justice system, and that reform cannot legally be implemented in

any other way. PaSin argues that in order to @stabljuvenile justice system in Russia, it is
not sufficient to introduce judges with special @atence on children or establish distinct
juvenile courts. Rather, the whole understandingwfishment in the present criminal code
must be changed. It follows from tlBzijing RulesArticle 7.1(2) that in a juvenile justice

system “[tlhe well-being of the juvenile shall e tguiding factor in the consideration of her
or his case”. As Pasin elaborates (1999), this igspthat every time a judge handles a

criminal case involving juveniles, he should nolyaronsider



89

his age, guilt and whether or not he has infringgdn the criminal code, but
also answer whether or not he will gain from thenighment prescribed by
the criminal code, whether or not the punishmenudscial advisable in this

case, and whether or not such a judgment will sémeepurpose of ensuring
the well-being of the juvenile.

Pasin argues that the current Russian legal framkedaes not allow for the judges to make
such additional considerations (ibid.). The curr@miminal Code is complete both with
regard to crimes, punishment, and circumstancédx ttaken into account (cf. Article 1 (1)
UK). Thus, a legal commitment to establishing safmjuvenile courts is not sufficient for a
distinct juvenile justice system to exist. PaSwiew here differs from that of the Supreme
Court, which in Resolution No.5 of October 10, 2@9®licitly states that the principle of
the best interest of the child, due to its statsisaa international norm recognized by the
Russian Federation, takes precedence over otheisjmes found in Russian national law

and that international norms should be considesatdiractly binding upon Russian judges.

6.4 Adaptability of Existing Institutions

Political and economical change prerequire thaotbenstitutions are either able to adapt or
replaced by new, better-functioning institutiongfétm of institutions may be a costly and
hard process. Furthermore, employees of old irigtits, if against the reform, constitute a
strong anti-reform force. If there are not suffici@olitical will or resources, the existence of
old institutions may be an obstacle to reform. Ass tis arguably more a matter of
implementation than policy making, | will not addsethe question in depth, but general

tendencies related to the Soviet institutionalthge will be mentioned.

In order to change the current juvenile justicaesys three institutional changes seem to be
particularly needed. Development of responsesdsehihree challenges is the recipe for the
beginning reform in Perm Krai and Rostov Oblastst-ithere is a need to improve the child
care system and establish provisions for sanctihsnvolving deprivation of freedom and
rehabilitation. Lack of capacity in the social Seevsystem is identified as the main problem
with the existing approach to juvenile justice bgfisat NGOs working with children at risk
and official rehabilitation centres alike (Islamémuy Stapanov, Sarmina at "Russkij vzglad”,
February 8, 2009; Sergeev April 2009; GordeevalA209).
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The Russian understanding of social services addlsservice system often still reflects the
Soviet past and sometimes differs substantiallynfi@ child rights’ approach to juvenile
justice and in particular a Scandinavian understandf the term social service. Examples
of measures that are considered of a social cleractRussia, and the use of which is
encouraged by juvenile justice reform advocates f@@f example Voronova and Téev
2004), are closed vocational colleges and tempafagiters for juveniles in conflict with the
law. Although not a part of the penal system, thtire of these institutions are arguably just

as punitive as educational colonies (cf. Amnestgrimational 2002?).

Second, as a change prerequires less use of degmid freedom, this implies that at least
part of the existing juvenile colonies will have be replaced. Due to underfunding, the
educational colonies have suffered from a redugtidhe number of social, educational, and
health workers the last years, and many of the exstrienced employees have quitted their
jobs due to worsened working conditions (Abramkd®&). According to Valerij Abramkin,
the financial constraints and the flight of qua&dicadre from the prison system have made

the prison system less sustainable to reform thaas five years ago (ibid.).

Finally, there is a need to ensure better cooperdietween actors involved in child care and
justice. Several studies (Foglesong 1997; Huské&LBave documented that employees in
the Russian justice system often constitute mdjpstazles to reform. As mentioned, Russian
judges were not only dependent upon the Supremet @od also on the Party and the
administrative apparatus. The court and penal systas seen as only fulfilling the official

policy. Consequently, the employees came to seagblees as responsible for fulfilling the

political goals. One guard put it this way: “It seed to them that they had worked in vain if
the accused was not deprived of freedom” (Foglesk@fly:299). Furthermore, due to the
traditional state monopoly on justice and careici@f agencies are often reluctant to learn

form the experiences of NGOs (Hananasvili 2006).

One of the bodies which have proven most resigtaneform is the procurator’s office

(Rabova 2008; Voronova and Tew 2004; Fliamer and Maksudov 2001; Huskey
1997:328f). The procurator’'s office holds a spepiasition in the Russian legal system. In
addition to being the actor responsible for thespomition, it also serves as the guarantor of
justice. This particular position of the procuragwes back to tsar-Russia, and has no

equivalent in Western legal tradition (Huskey 132B). The mandate as guardian of legality
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allows for the procurator institution to exercisam® control over the other actors in the
field.

General Procurator A.G. Zvagincev claimed in 26G8 juvenile justice programs are void,
as they contradict the Constitution’s Article 13&[(aninov 2007), i.e. the courts’ monopoly
on justice. However, as shown in Chapter 5, thesecarrently no other bodies besides the
courts that decide upon guilt and punishment irtheei Perm Krai nor Rostov Oblast.
According to Vel'aninov (2007), this is also thesedor all other juvenile courts, or court
departments, in Russia. The argument of the GeReoalurator therefore seems void. That
was also the conclusion of the Human Rights Coumdilich in 2003 sent a letter to the
General Procurator’'s office where it criticized thiand of Zvagincev (Vel'aninov 2007).
The incident nevertheless shows that close coaperatith and the support of the

procurator’s office is needed in order to succedd weform.

6.5 Particular Obstacles to Restorative Justice Ideas in
Post-Soviet States

Restorative justice practices differ from both ikaitive and rehabilitive approaches insofar
as justice is not seen as provided primarily bydfage, but by several actors both inside and
outside the state system. Restorative justicedsllaborative process involving those most
directly affected by the crime. It seeks to handkbpower to key figures in the juveniles’
social network and enable them to benefit from weses available in the community (Hill,
Lockyer and Stone 2007:17).

Restorative justice programs are characterized byigh level of informality and
interdisciplinary cooperation. While informal pratteges and high level of flexibility have
been welcomed in the child care system in Rusgiathe interest in restorative justice
practices shown by workers in the child care systerRerm, there is a general mistrust
towards informal procedures in cases involving lamd order. The tendency to mistrust
extrajudicial procedures originated with the Sovegfime’s abuse of informal control. Based
on historical experience, extrajudicial bodies @mmonly assumed to be undemocratic and
serving the interest of the state, not the indigld& researcher who has particularly pointed

to this problem is Nils Christie (2004:74). He sunysthe potential for restorative justice
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practices in Russia this way: “They have had housenmittees or neighbourhood

committees. Or they have had worker’s courts infélceories — no more of this, thank you!”.

Distrust in extrajudicial bodies is, according ttb#echt (1999:496) and Schwartz (2005:61),
rooted in the tsar-Russian and Soviet traditionsfoecial units for elimination of so-called
state enemies. A more recent historical examp&tasin’s troikas. The troikas were special
extrajudicial bodies created under the campaigasmag‘anti-Soviet elements’. The troikas,
which sorted under the ministry of interior, wesempted from normal judicial procedure
and could hold closed hearings, where the accuséten held the right to defence nor
appeal (Schwartz 2005:61). Aware of the dangerontenpials of extrajudicial bodies,

authorities did, as mentioned above, explicitly lawt all such bodies in the 1993

constitution.

The timing of the introduction of restorative jugtiideas in Russia was also not the best.
Restorative justice ideas were first tried introgiin the period when the Russian political,
as well as legal and judicial system, went throtrghsition. One of the major objectives of
this transition period was to establish rule of lemRussia. In this period, there was thus
little room for arguments about ‘justice througtiormal means’. In the words of Fellegi
(2005:68): “Advocates of restorative justice fail this ‘gap’ between the two systems by

promoting the necessity of informal processesdermocratic justice system”.

The argument mentioned above may also to some a@eapply to rehabilitive reform
initiatives. The guiding principle for the rehabite school, “the best interest of the child”,
entails that subjective criterias are given pnoriver legal safeguards. Consequently,
although the procedure may still be formal, sentenpractices take a more arbitrary form
(Muncie 1999). As shown, rehabilitive elements hbgen a part of the Russian approach to
juveniles in conflict with the law since the eaB§" century, and rehabilitation is currently
the main objective for responses to juvenile critnethe Soviet years, rehabilitiation was
primarily seeked outside the justice system, bydiranless severe cases over to KDN. The
KDN was de facto operating as an extrajudicial bddgon the enactment of the Russian
Constitution in 1994, and the following law reguigt the judicial system, it was stressed

that Russia was a legal state, and all extrajudicidies became void, KDN included.

The paternalistic attitude of the state in the ferrBoviet countries may constitute another

obstacle to implementation of restorative justicecpces. The state’s monopoly on
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providing justice and care, combined with a lackratlition for interdisciplinary cooperation
and bureaucratization, makes the establishmerdgragdX¥ample mediation programs difficult
on the local level. There is a need for implemeotatfrom above, i.e. removal of
bureaucratic obstacles to cooperation, coordinatiodifferent departmental strategies, and
establishment of regulations for cooperation. ImniPeegion, where the reform initiative
came from the regional government, the reform Imvaplgied the work with juveniles. The
CSPR staff establishing a single pilot project imddow however, experienced that their
work became more complicated, as they had to ictteveh several different governmental
departments that all had a different ‘official’ s&m of how their work should be done
(Maksudov April 2009).

In a study on restorative justice in Eastern Eurédiegi (2005:70-71) argues that the low
level of cohesion in communities is a main obstdolaestorative justice ideas in post-

socialist societies. She writes:

During the socialist —.communist era, the ‘senseashmunity’ almost
disappeared: people relied heavily (and often esiglkely) on the state
authorities for solving economic and social probdeamd state authorities
were perceived as the sole responsible institdtboreconomic and social
well being.

She concludes that it is a main challenge to “dtiteupeople to play a more direct role in

conflicts, occurring in their community” (ibid.).

Here Fellegi contradicts the experience of the Ruseestorative justice practitioners (and
indeed her own main source on Russia) in CSPR. Haeg found that Russians like to
solve their problems themselves, be it in the fgnsithool, or neighbourhood, keeping them
out of the state system. According to Maksudov @0€he strong interest in the centre’s
school-mediation program is rooted in the teachensh to solve the problems among
students themselves, not involving the police. @@son for this may of course be the low
level of trust in the justice system (and the baputation of the police). Another reason,
however, may be found in the relationship betwemety and state. While there used to be
“general knowledge” amongst sovietologist that sleeial community in the Soviet Union
was weak, newer research have claimed that this applies to the formal social society,
that is, the part of social society that interactath the state. Life in Soviet Union was

characterized by a strict demarcation between pudohd private sphere. What could be
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solved in the private sphere without the involmeinthe state, people tended to solve in the

private sphere (Sztompka 1993).

The resistance towards restorative ideas in Russ@iety has primarily risen when
representatives from state agencies, court, stat@lsservice system etcetera have been
involved. The restistance from society has beerigoderly strong in cases where the
restorative practice has taken a form that is sintid the way of interaction between state
and society during the Soviet era, i.e. hearingsrd@yv April 2009). The challenge is
therefore not to make people participate more tlyan the solving of conflicts in their
community, but to break down the barrier betweenphvate and the public sphere and to
increase people’s trust in the state, thereby aligwor the social community and state
agencies to work together in solving conflicts. Heer, what may be a threat to the
community feeling are increases in social diffree=sand lack of a new, shared value-system

to replace the socialist ideas.
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7. Conclusions

The Russian approach to children in conflict whie taw has taken a significant turn to the
less punitive during the last 10 years. Yet, theeechallenges to be approached before the
Russian juvenile justice system is in accordandk Russian obligations under international
conventions. Untraditionally for Russia, the leadpart in the reform process is undertaken

by the Russian regions.

A Softer Approach to Juveniles in Conflict with theLaw

Although juveniles are handled in the regular pessystem and by and large under the same
provisions as adults, there are some importaneérdifices. The general Russian approach to
offenders are based on a ‘rational choice’ apprdacbrime. The underlying assumption
being that crimes are committed because the offelbeleves that by breaking the law he
may achieve an advantage he could otherwise notdafConsequently, in adult cases the

guestion of guilt is established upon offence rate\criteria solely.

In juvenile cases on the other hand, the CriminatleCstates that also offender relevant
criteria should be taken into consideration. Upa@msideration of the child’s emotional
maturity; cognitive intellectual and moral charariés living conditions; and the potential
influence of adults or older children, the judgeymalief the accused child from criminal
responsibility, or sometimes only for punishmenbn@ary to what is commonly believed,
Russian criminal law therefore allows for takingesjal child relevant criteria into
consideration when dealing with juvenile cases. Télative significance given to socio-
economical factors is, however, not clarified. Aseault, the actual degree to which the
juvenile is viewed as mature and responsible ongaand innocent is very much left for the

judge to decide.

Arguable, the Russian judicial tradition is to gipeority to offence relevant criteria. One
reason may be that some judges still see themsatsegnply fulfilling the criminal policy

of the state, i.e. ‘the war on crime’. In the Sowkmion, a judge’s career was dependent upon
a high and stable ratio of convicts. Russian judgeg, however, become significantly more

politically independent during the last 20 yearthdrefore suggest that the main reason for
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the still widespread use of deprivation of freedomjuvenile cases is that society-based

sanctions are little developed in Russia.

While deprivation of freedom for juveniles are Istiiore common in Russia than in most
other countries in Europe, a significant liberatminsentencing practices have taken place
since the enactment of the new Criminal ProcedusdeGn 2001. While deprivation of
freedom by and large was the default opinion farepules in the 1990s, warnings and
conditional sentences are now used towards atl time offenders, and increasingly also
second and third time offenders, with the excetiohthose who are found guilty in murder
or rape. Community based types of sanctions areemily little developed, but the
development of different forms for community seesare among the priorities of the penal

authorities.

Lack of Common Policy

When children in reality often are treated simitaradults for the purpose of justfée
Russians commonly explain it with a punitive meityalin this thesis | have argued that
there is no real evidence of a special punitivdual® towards juveniles in the Russian
society. Contrary, there seems to be a widesprgegkment among politicians, scholars,
professionals and the public in general that yawiime is a result of the socio-economical
problems of Russian families and should be handgeduch. Furthermore, it is commonly
agreed that educational colonies causes more leacmltdren, than good. One may ask, why

then are they still in use.

My suggested answer is that the retributive elemgmrsist mainly due to a lack of a
common juvenile justice policy and institutionalritege. 20 years after the collapse of the
Soviet Union the juvenile justice system is stltlacacterized by the systemic vacuum that
was left after the Socialistic state. As shown ima@ter 4, the juvenile justice system in
Russia is very diverse. The actors are subordinatelér four different ministries, and two

fundamentally different strategies. In the abseoteommon guidelines, the actors have
been left to decide their own objectives. More ftean not, dealing with children in

conflict with the law have not been a priority.

27| e. the questions of guilt and punishment arédéecbased on offence relevant criteria solely. Raesian criminal
code always ensures the practice of leniency foomsi
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The lack of coordinated efforts is characteristic the current juvenile justice system as a
whole. The official approach to juveniles in codfliwith the law, encompass both the
general criminal policy, characterized by a ‘higtinard’ approach to crime, and the Russian
child care policy. There is a fundamental contralicbetween the responsibility for one’s
own actions stressed by the first, and the innaeehe® to the immaturity stressed by the
latter. Due to strict demarcations between theigasand the child care system there are

currently few arenas in which the actors may coogether and coordinate their efforts.

The Lesson from the Regions
The approach to juvenile in conflict with the laav some federal subjects differs from the

federal approach. In the regions studied in thési) Perm Krai and Rostov Oblast, efforts
have been taken on the legislative and organizatiewel in order to ensure that child care
concerns are really taken into account upon hagdlinenile cases. Measures have been
taken to increase the judges’ awareness of theadpeovisions for juveniles in the Criminal
Code and Criminal Procedure Code. Even more impiria these regions there has been
established a common strategy for child care angnjile justice, and there has been
established routines for cooperation between adtotise child care and the justice system.
This effort allows for the exhaustion of all resoes found in the juvenile justice system
when approaching a specific child. According tooestin the child care system, a holistic

approach was previously not possible due to laactoafmon arenas.

Historical Legacy, Reform Forces and Obstacles tol@ange

Upon starting this study, one of my hypothesesthasthe Soviet institutional legacy would
constitute a significant obstacle to fast chandas T found to be true with regard to the
penal system, which due to its organization andhtlon is by and large unsuitable for
providing reformation of the offender, the main extijve of the Criminal Code in juvenile
cases. The very existence of the colonies (and &marmous capacity) has in addition made
the development of other types of sanctions lesgea@nd consequently not a political

priority.

The Soviet legacy is also found in the minds of Bessian people, manifested in their
distrust in extra-judicial bodies and scepticisnwdods direct involvement in justice

processes that involves state actors. This culheatage constitutes an obstacle to structural
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reform of the juvenile justice system, in particuthe introduction of restorative justice

practices. State actors are not trusted to knowt ishzest for a child

While | assumed existent institutions to be an addstto change, | was more surprised to
find that in one case Soviet legacy also functiomsdreform force. The power of the
Supreme Court to supervise lower judges, a heriiage the Soviet time, gives the Plenum
of the Supreme Court power as a political actothwégard to juvenile justice, the Supreme
Court has issued several recommendations that ¢yaereed the door for interpretations of

Russian criminal law in line with international e@mtions on juvenile justice.

Reformation from below?

The legal reform of the first part of the 1990s thurpose of which was facilitating the
transfer of marked economy, was characterized Byrang faith in policy transfer. Laws
were adapted form other contexts to Russian cirtamses on a large scale. A substantial
part of the legal reform from that period has neéveen properly implemented. According to
Hendly (2001) the legal reforms of the 1990s did work because they did not take into
account the experience and practices of the pewptking in the system. The lesson to be
learned is that in order to be appealing and regliegal changes must be implemented

from a bottom-up perspective (ibid.).

Exactly the bottom-up approach is part of the delehind the reform in Perm Krai and
Rostov Oblast. From the beginning of the reforncpss all actors working with children in
the regions, in the child care system as well as jtistice system, were included.
Furthermore, the regional governments establishedoramon strategy with common
objectives for all work with children, as well agulations that ensured cooperation between
the different responsible bodies. In other wortigytbroke down the strong demarcations
between the justice and the child care system. néw, coordinated approach was
symbolized by the introduction of social workers time court room. As the lack of
coordinated approaches is among the main obstaclésmplementation of international
norms for juvenile justice in the current systehe tnentioned changes in Perm Krai and

Rostov Oblast represent a significant policy shift.

The fact that the reform has taken place in théonsgupon the initiative of the regional

actors themselves and has not originated with Kremiay be a positive sign for the future
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development. As mentioned above, Russia has atitnradior adapting laws from other
countries, laws that have not always turned oubtdceasily implementable under Russian
conditions. In the words of Dimitrij Lisicyn, Diréar for the National Foundation for the
Protection of Children from Violence: “first we ate laws, and then we struggle to live by
them”. Lisicyn is positive to the resent developmi@njuvenile justice, exactly because it is
not initiated from above. He sees the current dgrakent pattern, where Russian regions are
gaining experiences with adapting internationakjule justice norms to Russian reality as
more sustainable. In a few years, he believe, &degislation can be based upon these
experiences, and thereby the law will be possiblenplement within the current Russian
reality (Eho Moskvy November 23, 2008).

McAuley and Mcdonald (2007) are more uncertain alvduat the future Russian approach
to children in conflict with the law will be. Theyoint out that the general tendency in post-
soviet states has been that the softening clinwdli@ring the collapse of the Soviet Union,

has been replaced with more punitive attitudes affew years. Arguably, this has been the
case with the political climate in Russia, and gkeeeral approach to human right’s issues in
the country. It remains to be seen, if the lastyydaumanitarization’ of the juvenile justice

system will be kept up, or if Russia will followelgeneral trend towards more retributive

measures seen in Europe and North-America.
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