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1. Abstract

Changes in technologies and global markets areghtoabout by digital convergence.
Europe’s answer to the current development is 2080 program, in which one of the
flagship initiatives is the digital libraries. Thaigitalization of library material has
amazing potential to allow people to access matéoan the comfort of their homes,
which until now have been out of reach from genptdilic. However, no work can be
digitized and disposed without having the rightsackd, therefore it is important to have
a good regulatory framework and clearance proaessaid unnecessary inconvenience
to all parties. Today, this framework does not geist. That is where the issue about

“Orphan Worksappears to the public.

The central aim of this thesis is to contribute pnopose a solution to the Orphan Works
issue currently discussed in the EU and the Ud®. this by firstly defining the scope of
the issue and illustrating the ongoing digitizatiprojects in the different countries.
Secondly | outline the current Copyright legislatieith a focus on the EU Copyright
Directive 2001/29/EC, the Berne Convention, WIPOrM/&opyright Treaty and WIPO
Phonograms and Performances Treaty and Europe@mmalaaws. Finally, | display the
approaches adopted by Canada and Japan; solutsmussked in Europe and in the U.S.
will be analyzed and a detailed examination of tHerdic Extended Collective
Agreement will be given. In the evaluation of tledusions that are under consideration,
the Nordic agreement will be considered as beirg @bprovide a solution for both non-
commercial and commercial use of Orphan Works.rtfeoto achieve any real progress
at European level, | conclude that it is esserttiat the EU Commission will take
necessary measures to harmonize the general neguite for a common European
solution, otherwise the least common denominattirbeithat Member States secure that

all other national solutions are accepted.



2. Introduction

Imagine you have a great idea of building a hugectable database which stores and
preserves the content of hundreds of years of gational cultural heritage; and while
you create all this data, you find out that for asnhalf of the content you want to insert
in your database, you can not find the right-haddand therefore can not store the
content. What you have just realized is that halthe works you want to store are
orphaned and without asking the right-holders for pernmossiyou are -easily said- not

able to do anything more than have a look and tieathardcopy you hold in your hands.

This is in short terms what happened to the EUtBlidiibraries Initiative, to digitization
projects of many national libraries, to archives aisers who wanted to re-use material

all over the world.

The Digital Libraries Initiative is a flagship pegt of the EU Commission's overall
strategy to boost the digital economy, the i2018tegy. The "i2010: Digital Libraries"

initiative deals with Europe’s cultural heritagedaaims at making Europe's diverse
cultural and scientific heritage easier and moteresting to use online for work, leisure
and/or study. It builds on Europe's rich heritagmbining multicultural and multilingual

environments with technological advances and nesiness models. European libraries
and archives contain a wealth of material: e.g.kbpmewspapers, music, films,
photographs and maps etc., which represent theesshof Europe’s history, cultural and
linguistic diversity. Only a small part of Europeaallections has been digitized so far,

but the progress is fast.

Digitization presupposes making a copy, which campiwblematic in view of Intellectual
Property Rights. Permission is required for theitidigd material to be distributed,
communicated or otherwise made available to thdipubnder current EU Law and
International Agreements, material resulting froigitczation can only be made available
online if it is in the public domain or with the @icit consent of the right-holders.
Digital libraries aim to offer material still undeopyright protection. In some cases right

holders cannot be identified, or if they can bentded, they cannot be located. In this
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context, the clarification and transparency of¢bpyright status of works is an essential
element in the European Digital Library InitiativEhe process of clearing rights may be
obstructed if one or more right owners of a worlotirer protected subject matter remain
unidentifiable or untraceable after a reasonabégcbehas been conducted by a person
intending to use this work. Being unable to acqeemission from the right owners
concerned makes it impossible to legally reutittze work®

Picture you see a child lost in a big supermar&sting for the parents to find it. The
chance of finding them quickly is dependent on mouch information the child can give
you and if the supermarket administration suppgots search for the parents.

The situation when trying to identify the rightskthers of orphan works is similar. Even
if the work does contain information about the aush you still need to find them.

The general understanding of an orphan work iset@ lwork for which the copyright
owner cannot be found. This creates a diabolicablpm in a permission culture where
one needs the permission to use a work from th#sdigwner prior to the use, as we
know it. Orphan works no doubt existed before thmputer era and before the invention
of the Web. Technological advancement and the igalidesire to increase access to
cultural heritage over the net to the public haxacerbated the problem by increasing
the demand for preservation and access to thedeswbinese works often seem to most
people to be works of little commercial value, they will have a great historical and
often also a great commercial value. Requiring fp&sion from copyright owners who
cannot be found threatens loss of our heritagdiamt$ our ability to teach, learn, create
and compete in a global market. The problem of anplvorks raises serious questions
about the proper balance of private interest, puipiod and the re-use of works, which
leads to the cultural diversity in the on- andio#l offer of works inherent in copyright
law. Where orphan works are not used, the publideisied access to new innovative
products derived from a significant part of the mioys cultural heritage and older
material could simply disappear due to deterioratas it is legally impossible to

undertake preservation work.

1 Stefan van Gompel, Audiovisual Archives and theility to clear rights in Orphan Works in: IrisBI
Legal Observations of the European Audiovisual @lzery, Issue 2007-4, p. 2.

3



2.1. Definitions

2.1.1. Orphan Work

The term Orphan Works can be defined in severabwiaygeneral Orphan Works are by
definition works in which copyright still subsistsObviously, Orphan Works do not

occur when the consent of right owners is not nexglli

= European approach

The European view defines the term Orphan Work authany significant academic

discussion as a term used to describe the situati@m the owner of a copyrighted work
cannot be identified and/or located by someone wisbes to make use of the work in a
manner that requires permission of the copyrighteIt is a work where the copyright

owner is either unknown completely or his name nevwwn but the owner cannot be
traced. When it is impossible to find the copyrigiwner, it is impossible to seek
permission to undertake any of the acts restribtedopyright in that work.

= U.S. approach
In the U.S. it is discussed whether the term Orpivark should be defined as a work for
which the copyright owner cannot be found, cannetidentified and/or when the
copyright owner does not respond. Especially thet Guestion is interesting when
diligent efforts to identify and locate the copyrigowner yield no response. One position
is to say “no response” should be treated as psioniggranted by the copyright owner
and thereby defined as no orphan work. One argumehgt if the copyright owner is
not sufficiently interested in his work to respoiada request for permission to use the
work, then in the interest of the public good pesion should be seen as granted.
Against this presumption it is arguable that eveopyright owner could choose not to
respond or could be unavailable to respond whetacted.
It would appear inadequate to lay the burden ofritato be constantly available on the

copyright holders. One could therefore argue “nspomse” should be treated as

2 Joint Report Sector Specific Guidelines on DuiggBice Cirteria for Orphan Works, The EU Digital
Libraries Initiative,
http://www.ec.europa.eu/information_society/actestdigital_libraries/doc/hleg_minutes/mou/guidelin
es.pdf, Last visited 27.07.08.

3 US Copyright Office, Report on Orphan Works, Jag2006,
http://www.copyright.gov/orphan/orphan-full-repqdf, p. 15. Last visited 24.4.08.

4 Copyright and Orphan Works, British Screen AdigsBouncil, Paper for the Gowers Review, August
2006, http://www.bsac.uk.com/reports/orphanworkspapulf, p. 4. Last visited 24.4.08.
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permission denied and define the work as an orplwk.”

In many cases there is no way of knowing definifiveho owns the copyright. It is
often not possible to know for sure whether thespneed copyright owner is indeed the
copyright owner. The copyright owner may be in taation where it is impossible for
him to answer to a request, may it be due to patsmmother circumstances. Also, these
situations should not be addressed by a legislaoretion as this could undermine a
principle of copyright, namely the exercise of thelusive rights at any particular time
by undertaking any activity falling within the se@pf those rights and/or by licensing
other people to exercise those rights or doingheeitHence it should be agreed to the
already mentioned argument that the burden of lgatdrbe available can not be laid on
the copyright owner as it would be too heavy.

As a result “no response” should be treated as igsiom denied and define the work as

an Orphan Work.

2.1.2. Digital Library

Digital libraries can be defined as organized onawged collections of digital content
made available to the public. They can consist afemal/works that has been digitized
such as digital copies of books and other physicaterial form libraries and archives
such as images, music or video. They can also Bedban information originally

produced in digital formait.

5 Denise Troll Covey, Rights, Registries, andn@dies: An Analysis of Responses to the Copyright
Office Notice of Inquiry Regarding Orphan Works,145-116.

6 Copyright and Orphan Works, British Screen AdssBouncil, Paper for the Gowers Review, August
2006, http://www.bsac.uk.com/reports/orphanworkspaolf, p. 4. Last visited 24.4.08.

7 What is the Digital Libraries Initiative? A quiclefinition,
http://ec.europa.eu/information_society/activitiggital_libraries/what_is_dli/index_en.htm, Last
visited 09.06.08.



3. Thelssue

The "Orphan Works" problem arises in connectiorhwiite re-utilization of pre-existing

content. The reasons for why it can be difficultttace a copyright owner are various,

one should hence have a look at the scenariosichvgnoblems may arise:

1.

the original copy of the work has no or insuffidienformation identifying the

copyright owner associated with it,

. the original owner of copyright can no longer beal®d at the original address

and there are no records of any new addresses,

copyright ownership has been assigned to a new pwneven more than once
and at some point along the trail there is insigfit information available about
either the new owners name and/or location,

the copyright owner has died and information abeliat happened to rights on
his death is impossible to find,

the copyright owner is a business, which has cetsedist and it is impossible
to find out what happened to the copyright whiclswae of the business as<ets,
the duration of author’s rights was prolonged u@@oyears after the death of the
author and for related rights until 50 years affter event which triggers the term
running by the Term Directive in 1993This leads to -in worst case- a protection

of works which were created since 1860.

Looking at the fifth scenario above, it is for exaennot unusual for a production or

record company to have only existed for the makihg single film or a single project,

or they might even become insolvent, and it mayatotys be clear what has happened

to rights in that film or end product of the prdjegs a result of the company’s

disappearance.

Where the Copyright owner cannot be found, the ggove user has no choice but

either to reutilize the work and bear the risk ofiafringement claim or to abandon his

8 Copyright and Orphan Works, British Screen AdssBouncil, Paper for the Gowers Review, August
2006, http://www.bsac.uk.com/reports/orphanworkspapolf, p. 5. Last visited 24.4.08.

9 Commission Staff Working Paper on the reviewhef EC legal framework in the field of copyright and
related rights, EU Commission, p. 10, http://ecmgareu/internal_market/copyright/docs/review/sec-
2004-995_en.pdf, Last visited 24.09.08.
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intention to use the work. The latter case is clearly not in the public iagtr especially
because the copyright owner might not object touse of his work. In theory every type
of work can become orphaned. l.e. manuscripts, fiopkotos, illustrations, songs, old
magazine advertisements and out-of-print novekstasecome orphaned.

The urgency of the problem at issue is first anérfmst caused by the advent of new
media and digital technologies that has fostereapally growing market for secondary
uses of existing works. The digital networked teatbgy offers the capability to reuse
existing works at a large scale and at relativehals cost. Content that could not be
economically re-exploited over analogue distribmtahannels can now be disseminated
over digital distribution channels at modest cost.

As witnessed by various international projects sastthe Million Book Project or the
Google Books Library Project, mass digitisatiomawv becoming a reality. The British
Library estimates that over 40 percent of all ipymaght works are Orphan WorkéThe
acute problem of clearing rights for the colleciasf human creativity is compounded
by the fact that such institutions have a remigitee access to their collections, and the

expectation is that this should be done via the.web

In the online environment the provision of contemhs become predominantly

international in scope. Copyrighted material froth aver the world can easily be

accessed across Europe, so where a user wishess® such material, this may pose
considerable obstacles where a copyright owner imeigtaced in a foreign territory to

clear the rights.

If one considers the issue of Orphan Works from pieespective of the audiovisual

industry one can find a good example for the seness. An audio-visual work is a work
that invariably has layers of copyright in all thederlying individual items of content

like music, screenplay, artistic design and perfasirights in their performances. So an
older audiovisual work may be an Orphan Work whiahnot be used legally due to the
fact that the owners of rights in either the oviedyfilm or broadcast or any one of the

items of content cannot be tracéd.

10 Bernt Hugenholtz et al., The Recasting of Caphwr& Related Rights for the Knowledge Economy,
Final Report, IVIR November 2006, p. 162, www.inir.Last visited 24.04.08.

11 Ibid.,p. 163.

12 http://www.bl.uk/ip/pdf/orphanworks.pdf, Lassited 20.09.08.

13 Copyright and Orphan Works, British Screen AdmgsCouncil, Paper for the Gowers Review, August
2006, http://www.bsac.uk.com/reports/orphanworkspaplf, p. 5. Last visited 24.4.08.
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3.1. Current use

Orphan Works are and can be used in certain ciranoss. These can fall under the
following headings:

= use that does not conflict with the acts restrictedopyright

= use that falls within the scope of exceptions tdesive rights*
If one makes a documentary and it is desired toaldenewsreel clips there is e.g. no
alternative to the orphaned newsreel, but therdiig a situation when an alternative to
the Orphan Work could be used. If a new productilams to use an orphaned work and
it becomes impossible to clear the rights it mightpossible to replace the desired use of
the Orphan Work by similar material where rights de cleared. One could also for
some types of copyrighted work use less than thenéxvhich is seen as a substantial
part of the work what would then not require anynuesion. An issue arising from this
is though, that the test of substantiality look$ath qualitative and quantitative criteria
and mostly anything that is worth copying is likétybe a substantial part, so very little
use is likely to be possible under this criterion.
Some of the uses of Orphan Works may even falliwitthe scope of one or more of the
existing exceptions to exclusive rights in Art. &)(€¢) and Art. 5 (3)(n) of the EU
Copyright Directive which will be illustrated in ga5 of this paper. However, even
collectively these specific exceptions do not périmat much activity to be undertaken
with Orphan Works.
Using material with un-cleared rights might facg lslaims against the users when a
right holder eventually emerges, and acting in way gives rise to the risk of having to
pay substantial damages in addition to the licdiesethat can be agreed if the right
holder is found earlier. The potential liabilityrcaleter from using Orphan Works for
smaller businesses and is one of the most importasons behind decisions not to use
the material in the first place.
A situation often described is one where a cresgeks to incorporate an older work into
a new work and is willing to seek permission, suneither able to identify nor locate the
copyright owners in order to seek the wanted pesias While in such circumstances
the user might be reasonably confident that tHeafsan infringement claim against this
use is unlikely, under the current system the dgpyrin the work is still valid and

enforceable. The risk cannot be completely elinedat

14 Ibid., p. 6.
15 Ibid., p. 7.



Given the high costs of litigation and the inalildgf most creators, scholars and small
publishers to bear those costs, the result is l@ady mentioned, that Orphan Works

often are not used, even when there is no one veubdwobject to the us.

3.2. Why raise and solve this question?

A provision that would permit legal use of OrphaonMé would benefit many people in
the cultural business as well as librarians andétigists who have the mission to make
cultural significant material available to the pabl

A failure to address and solving the Orphan Wodsaié could lead to infringement of
exclusive copyrights and moral rights and takingawhe control of the work and would
lead to underutilization of potentially valuablentent or would invite potential users to
simply exploit Orphan Works without the consent tbé right owners. This could
undermine the system of copyright and related sigistsuch.

The issue is whether Orphan Works are being nedyglemmoved from public access and
their dissemination inhibited. If no one claims tepyright in a work, it appears likely
that the public benefit of having access to thekweould outweigh whatever copyright
interest there might be. The public interest mayaened when works cannot be made
available to the public due to uncertainty overcibpyright ownership and status, even
when there is no longer any living person or legality claiming ownership of the

copyright or the owner no longer has any objectiosuch usé’

Additionally, the inability to clear rights raisgwoblems for libraries, archives and
researchers, since difficulties of tracing rightdess can mean that libraries or archives
are unable to use the un-cleared material in it® @etivities, including ensuring

preservation of the material in the archivés.

When one asks the leading experts on digital amdpiwhat in their opinion is the single
most significant obstacle for preservation of thitural heritage one uniform answer

resounds: copyright concertisA legal solution should address both the publieriest in

16 Notices, Library of Congress, Copyright Offi@rphan Works, 26. January 2005, p. 2-3, retrieved
from Westlaw 30.08.08 (70 FR 3739).

17 Ibid., p. 5.

18 Copyright and Orphan Works, British Screen AdsysCouncil, Paper for the Gowers Review, August
2006, http://www.bsac.uk.com/reports/orphanworkspapulf, p. 9. Last visited 24.4.08.

19 Deirdre K. Mulligan, Jason M. Schulz, Neglectthg national memory: how copyright term extensions
compromise the development of digital archivesydaluof Appellate Practice and Process, Fall 2002,
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having works available to the fullest extent, adlwe the interests of right holders in
having their works exploited in situations wheris tvould otherwise be impossifA2A

solution should be found that provides legal catyaio bona fide users who want to
reutilize existing works of authorship, but at thkame time protects the legitimate
interests of the authors and copyright owners amoecE' The answer is needed,
otherwise there is a certain fear that users cbeldstimulated to use works without

authorization and without paying for the use.

Copyright is not a monopoly right and hence in raywwrevents independent creation of
something very similar to what has been done befofeourse, original creativity is not
dependent on use of earlier copyright material egadity shows that copyright owners
are very often willing to agree reasonable licetsens for use of their protected
material®

The question is whether unauthorized use of copiey works, i.e. without the
copyright owner’s permission, should be allowedéntain circumstances and if so, what

kind of circumstances these might be.

p. 4, retrieved from Westlaw 30.08.09.

20 Bernt Hugenholtz et al., The Recasting of Capyr& Related Rights for the Knowledge Economy,
Final Report, IVIR November 2006, p. 178, www.irir.Last visited: 24.04.08.

21 Ibid.

22 Copyright and Orphan Works, British Screen AdisCouncil, Paper for the Gowers Review, August
2006, http://www.bsac.uk.com/reports/orphanworkspalf, p. 8-9. Last visited 24.4.08.
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4. The Digital Libraries Initiative

The 12010 Digital Libraries Initiative aims at mali European information resources
easier and more interesting to use in an onlinegr@mwent. A main object of the Digital
Libraries Initiative is to achieve "The Europeangifal Library", which will give
European citizens direct access from their comptdecultural collections from all
Member State&’® It is built on Europe's rich heritage combining ltioultural and
multilingual environments with technological advas@and new business mod&ldt is

a flagship project of the Commission's overalltsigg to boost the digital economy and
has two key areas, namely cultural content andfiiinformation?®

There will be three main standards followed to ieealthe potential of digital
technologies for widespread and easy access tomafmn:

- Online accessibility

- Digitization of analogue collections

- Preservation and storaffe.

There is still not much of the collection of Eurtspeultural institutions available in
digital format and it is up to the Member Statesmake the digitization of cultural
heritage happen.

For the online accessibility concrete solutiont bave to be found like mechanisms to
deal with orphan works and out-of-print works, whare a large part of the collections

of cultural institutions.

23 Quick guide through the DLI, Europe's cultunad &cientific heritage at a click of a mouse, Seter
2007, http://ec.europa.eu/information_society/atitis/digital_libraries/what_is_dli/index_en.htm,
Last visited 09.06.08.

24 Communication from the Commission to the Europearliament, the Council, the European
Economic and Social Commitee and the Committeb®Regions, i2010: Digital Libraries,
30.09.2005 COM(2005) 465 final, p. 3.
http://ec.europa.eu/information_society/activitiggital_libraries/what_is_dli/index_en.htm, Last
visited 09.06.08.

25 Quick guide through the DLI, Europe's cultunad &cientific heritage at a click of a mouse, Seter
2007, http://ec.europa.eul/information_society/atigis/digital_libraries/what_is_dli/index_en.htm,
Last visited 09.06.08.

26 Communication form the Commission to the Europearliament, the Council, the European
Economic and Social Commitee and the Committeb®Regions, i2010: Digital Libraries,
30.09.2005 COM(2005) 465 final, p. 3.
http://ec.europa.eu/information_society/activitiggital_libraries/what_is_dli/index_en.htm, Last
visited 09.06.08.
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4.1. Current digitization projects

4.1.1. Digitization of the German National Library (Deutsche Nationalbibliothek,
DNB)

The German national library (DNB) has the task twoperate with national and
international archives and libraries and to pgsate with in this field specialized
organizations. In this context the DNB is an acpagtner in several bodies and projects.
The government gave the DNB the duty to collectn@er cultural heritage through § 2
of the German national library Act. In 1995 the Blbined the Arbeitsgemeinschaft
Sammlung Deutscher Drucke, a working group for ¢b#ection of German cultural
heritage.

= Arbeitsgemeinschaft Sammlung Deutscher Drucke (8BS’

To coordinate the collection of the missing Gernrational cultural heritage, the
responsible libraries established the syndicatea okorking group (AG SDD). The
working group actively participates in the trarmitiof the printed German national
heritage into the digital world.

The Distributed Digital Research Library (Verteilbegitale Forschungsbibliothek) has
several digitization projects sponsored by the GerrResearch Foundation (Deutsche
Forschungsgemeinschaft (DFG)). The project padip try to guarantee the presence
of the printed cultural heritage in the internadbmetwork and, at the same time, to

contribute to the protection of the original in gense of collection preservation.

4.1.2. Conference of the European National Libraries (Europeana)®®

The Conference of the European National Librarf&SNL) is a foundation with the aim
of increasing and reinforcing the role of natiofibtaries in Europe, in particular in
respect of their responsibilities for maintainihg national cultural heritage and ensuring
the accessibility of knowledge in that field. Orfelee objectives is to build the European
Digital Library?®, which was completed in February 2008 where aftebecame
European®, which constitutes the European digital libraryuseum and archive.
Europeana is supposed to provide access to Eurcpéisral and scientific heritage

27 http://lwww.ag-sdd.de, Last visited: 10.09.08.

28 http://www.cenl.org, Last visited: 10.09.08.

29 http://www.edlproject.eu, Last visited: 10.09.08
30 http://www.europeana.eu, Last visited: 10.09.08.
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through a cross-domain portal, to stimulate inited to bring together existing digital
content and to support the digitization of Europmeitural and scientific heritage.

4.1.3. British Broadcasting Corporation Creative Archive

The British Broadcasting Corporation, BBC, is a Ipubervice broadcaster in the UK,
run by the BBC Trust' The BBC is constitutionally established by a rogharter. It is
per its charter supposed to be free from both ipalitand commercial influence and
answer only to its viewers and listenéfs.

The BBC has invested much time and effort to fiesvrways to clear the copyright on
TV and Radio output in order to allow the Britishitic to have access to all the creative
material previously being held in the archives amdyet creative with it. Since 2005
BBC clips, news reports and different series frasnarchive were released under the
Creative Archive License. In an 18 month pilot thkease of content under the Creative
Archive License has been tested during which a haygety of material has been
released?

There are some main rules that the user needsrée &g in order to be able to use the
Creative Archive material. One rule is that creadiowhich use the available content,
must be only for non-commercial use. Another rdehat derivative works must be

shared under the terms of the Creative Archivensed*

4.1.4. German Public Broadcasting

ARD is the first public channel in Germany (Arbgigsneinschaft der 6ffentlich-
rechtlichen Rundfunkanstalten der BundesrepublikitBehland) to which the regional
broadcasting organizations contribute programsctanmon distribution according to
specified percentagésThe second public channel, ZDF (Zweites Deutséteeasehen),
was established in 1961 by a treaty between allt\@&sman La&nder and transmits
national television servicé8.ARD and ZDF are regulated by inner-state treltiaad

the fundamental rules concerning nationally distiédl public and private television

31 http://www.bbc.co.uk, Last visited 20.09.08.

32 http://www.bbc.co.uk/info/policies/charter, Lagtited, 20.09.08.

33 http://creativearchive.bbc.co.uk/archives/thesbiplans, Last visited 20.09.08

34 http://creativearchive.bbc.co.uk/archives/2088f&_rules_in_br.html, Last visited 20.09.08

35 Irini Katsirea, Public Boradcasting and Europkeaw, A comparative Examinatio of Public Service,
Obligations in six Member States, Wolters KluwemL& Business, Alphen an den Rijn 2008, p. 36.

36 Ibid.

37 ARD Staatsvertrag of 31 August 1991, last medifby the 9th Rundfunk&nderungsstaatsvertag of 1
March 2007 and ZDF Staatsvertrag of 31 August 18&t modified by the 9th
Rundfunkanderungsstaatsvertag of 1 March 2007.
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programs are included in the Interstate Treaty maécasting (Rundfunkstaatsvertrag).
Media Gateways shall, and do to a certain extaetdl, give users the possibility to
access programs and content for video as well d® dwoadcasts via the Internet. The
technical formats that are being used to achieisegibal are on-demand streaming, near-
on-demand streaming, download or podcast. It itheninterest of ARD and ZDF to
allow for private use and storage of the contedtraake certain content of their archives
accessible for the usefSAn exception in the German Copyright Law (i.e.(Bad § 52

of the German Copyright Act) makes this possible.

4.1.5. Norwegian Public Broadcasting archives

The Norwegian broadcasting (Norsk RikskringkastiNgRK) has started to digitize its
archive. In the Norwegian department for church amitural affairs announcement it is
stated that already 2/3 of NRK'’s radio programsehagen digitized? The digitization of
the archived TV-material is planned, but has nattet until now. It might take up to 10-
15 years and will cost app. 200 Mio Norwegian ceo(@. 25 Mio Euro) to digitize the
audiovisual program material. The negotiationstha clearing of rights in audiovisual
material are held between NORWACO, the collectingiety for audiovisual productions
in Norway, and NRK® The issue in these negotiations is, as it is senpfthe
remuneration of the right-owners. The Norwegianigarent considers it as a superior
ambition to make material accessible, further eragnag that it is a general duty of the
Norwegian broadcasting to digitize TV- & radio m&é The digitization of the archives
is therefore given highest priority. The answethe question who are to bear the costs

remains unanswere“ .

4.1.6. The Google Book Project
The Google Book Search was launched in 2005 wighaim to make the content of

books searchable on the InterffeGoogle plans and has already in large scale dtste
scan all books and provide a search index of tlekdthat will be digitized allowing the
users to search through the database for the grhlphic information as well as a few

text snippets around the search term entered. €hecls results will depend on the

38 http://www.mediadesk.de/Download/ARD_in_der_wdilgin_Welt, p. 17, Last visited: 22.09.08.

39 http://www.regjeringen.no/nb/dep/kkd/dok/regpstoheld/2006-2007/Stmeld-nr-30-2006-2007-
1719.html?id=466386#, Last visited 18.09.08.

40 http://www.skuespillerforbund.no/php/index.phpziule=article&view=699&page _num=2

41 http://lwww.regjeringen.no/nb/dep/kkd/dok/reggstoheld/2006-2007/Stmeld-nr-30-2006-2007-
1719.html?id=466386#, Last visited 18.09.08.

42 http://books.google.com, Last visited 18.09.08.
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copyright status of the book. This means that warkéie public domain will be entirely
accessible whereas for works under copyright ptioieonly a few text snippets around
the search term and the bibliographic informatioth lbe displayed, unless the publisher
has given Google permission to display more t&ita search term appears many times
in a particular book, Google will display no moham three snippets preventing the user
from viewing too much of the book for fré& Furthermore, Google will not display
snippets for certain reference books, such asodiaties, for there is likelihood that the
market for the work could be harmed so in such gtkaeal cases, only the bibliographic
information will be displayed” To provide further protection to the copyright ders,
Google also disables the user’s print, save, cdt@py functions on the text display
pages so that the user is limited to reading tfierimation on the screefi.Google is
currently scanning all books from libraries of Ham, Stanford, Oxford, Michigan
University and the New York library and digitizinigem except for those books subject

to the opt out policy’

In addition Google has concluded agreements witlofiean
libraries which cover digitisation of public domairrks?®

»= Opt-in and Opt-out policy
The difference between an opt-in policy and optymlicy is that whereas in the former,
the burden is on the company to seek permission th@ copyright owner as to whether
to make available the digitized copy of the woHe tatter on the other hand presupposes
that the company will scan the work unless the @utbfuses permission. The burden is
then on the owner of copyright to expressly opt“8@ne could state that Google’s opt-
out procedure shifts the responsibility for prewsginfringement to the copyright owner
rather than the user, turning every principle giytht around® Under Copyright law,

the user can copy only if the owner affirmativelsagts permission to the user, so

43 Cameron Westin, Is Kelly shifting under Google’st? Duke Law & Technology Review, Rev. 2, p. 2,
retrieved from Westlaw 30.08.09.

44 Band, Jonathan, The Google Library Project: ERittes of the Story, http://www.plagiary.org/Goecgle
Library-Project.pdf, Last visited 08.09.08, p.1.

45 Prasad, Akhil & Agarwala, Aditi, Copyright, Gdegand the digitization of libraries, Computer L&w
Security Report 24 (2008), p. 256.

46 Hanratty, Elisabeth, Google Library: Beyond fsme?, Duke Law & Technology Review 2005 (10),
p.1, retrieved from Westlaw 30.08.08.

47 Kuchinskas, Susan, Google Library: Peril for lizhiers? http://www.internetnews.com/bus-
news/article.php/3513586, last visited 29.08.08.

48 Green Paper, Copyright in the Knowledge Econd®aynmission of the European Communities,
http://www.euo.dk/upload/application/pdf/53dc616BI80466.pdf, p. 8, Last visited 06.08.08.

49 Prasad, Akhil & Agarwala, Aditi, Copyright, Gdegand the digitization of libraries, Computer L&w
Security Report 24 (2008), p. 256.

50 Association of American Publishers Press Reldgasegle Library Project Raises Serious Questions f
Publishers and Authors, 12.08.05.
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copyright is typically an opt-in system.

» Legal classification
The Library Project involves two actions that ratmyright questions. First, Google
copies the full text of books into its search datd Second, in response to user queries,
Google presents users with a few sentences fronstthred text. The amount of the
expression presented to the user is de minimutjesdatter action probably would not
lead to liability. Therefore the focus is on thesfiissue, the copying of the full text of
books into its search datab@s&oogle is scanning and digitizing the books withiwe
permission of the copyright holders or their licees, though still it can be chosen to
restrain Google by electing for the opt-out policy.
For the works which are in the public domain andclwhno longer enjoy copyright
protection Google is both morally and legally jfietl to scan and digitize the boo¥Ks.
In making the digital copy, Google could be infrimg on the reproduction right of the
copyright holder and continues that infringementewhit allows a portion of a
copyrighted work to be displayed on a user’s compstreen without permission from
that copyright holdet’ It must be stressed, that activities of privatéties, such as
Google as a search engine, cannot benefit fromexleeption contained in Art 5 (2)(c)
and only covers acts, which are not for direct mdinrect economic or commercial
advantageé’ Google’s action is without a question a violatioh EU Copyright law.
Google justifies their actions by relying on the fase doctrine, which is a defence in the
U.S. but not in the EU, with exception of the UKirthermore it is unclear if the fair-use
doctrine is enforceable in the U.S. as Google aguefortunately this is not an issue to
be discussed in more detail this paper.

Google’s primary goal as a “for-profit” organizatias to generate revenue from the
advertising space it sells on the web page, soacting with a commercial interest and
the intention with this service is clearly to makeney.

51 Band, Jonathan, The Google Library Project: ERittes of the Story, http://www.plagiary.org/Goacgle
Library-Project.pdf, Last visited 08.09.08, p.3.

52 Prasad, Akhil & Agarwala, Aditi, Copyright, Gdedand the digitization of libraries, Computer L&w
Security Report 24 (2008), p. 256.

53 Hanratty, Elisabeth, Google Library: Beyond fae?, Duke Law & Technology Review 2005 (10), p.
2, retrieved from Westlaw 30.08.08.

54 Green Paper, Copyright in the Knowledge Econd@aynmission of the European Communities,
http://www.euo.dk/upload/application/pdf/53dc61&BJ80466.pdf, p. 8, Last visited 06.08.08.
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5. International Legislation

5.1. Legal fundamentals

The copyright legislation in Europe as well asha test of the world is not only affected
but also developed by international treaties aBiime Convention, TRIPS Agreement,
WIPO Copyright Treaty, WIPO Performances and Phoamog Treaty and the Rome

Convention. This influence will be explored in detander this section.

5.2. EU Copyright Legislation and international obligations

The Copyright Directive has harmonised the right reproduction, the right of
communication to the public, the right of makingadable to the public and the
distribution right. The basic principle underlyittte harmonisation effort was to provide
the right-holders with a high level of protectidrence the scope of exclusive rights was
very broadly defined® The Directive introduced an exhaustive list of eptions to
copyright protection, although there was no inteomal obligation to do so. Art 5 of the
Copyright Directive does include a provision thatits those areas for which exceptions
can be provided. The Member States should be kimiteheir ability to introduce new
exceptions or extend the scope of the existing deg®nd what is allowed under the
Directive®

Art 5 (5) of the Directive provides that the exdeps and limitations permitted by the
Directive are to be applied in certain special sasgich do not conflict with the normal
exploitation of the work or other subject mattedalo not unreasonably prejudice the
legitimate interests of the right-holder. This pgeien is also known as the Three-Step-
Test®” The formulation of Art 5 (5) reflects the Commufstinternational obligations in
the area of copyright and related rights. In simigams one finds this test in Art 9 (2) of
the Berne Convention for reproduction purposes raonte generalized in Art 13 of the
TRIPS Agreement and Art 10 of the WCT.

Considering limitation on remedies this cannot heens as consistent with the

55 Ibid., p. 4.
56 Ibid., p. 4-5.
57 Ibid., p. 5.
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requirements of the Directive on enforcement oéllettual property right& since this
Directive includes even more specific and detailevision on remedies for
infringement than the TRIPS Agreeméht.

When it comes to exceptions of rights there is aortonization of exceptions across the
EU except in few special cases. There is no prowigbvious that would permit a
general exception for use of orphan works.

Copyright law is territorial; this means only thepgright laws of a particular country
apply with respect to acts of infringement that woed in that country. Copyright
subsists the moment an original work of authorshijpxed in a tangible form, it need not
be registered with a Copyright Office or publisheith notice to obtain protection. The
Berne Convention and other treaties dealing withydght that have followed forbid the
imposition of formalities as a condition to copyrigprincipally on the grounds that
failure to comply with formalities can serve asraptfor the unwary, resulting in the
inadvertent loss of copyright. The aim of copyright is e.g. to protect copyrightners.
This protection should not depend on whether theyreght owner is locatable, available
or responsive.

Ownership is often referred to as an abstract uatltights, known collectively as "the
copyright” which gives the author the exclusivehtsy to reproduce/copy, adapt,
distribute, perform publicly, display publicly/brdeast and other uses of the copyrighted
work.®* Copyright means in general the right granted fue protection of literary,
dramatic, musical and artistic works, and otherksaresulting from the authors own
intellectual creatioi* The Copyright system grants rights of an econommture,
covering all uses described above. Each of thetgiglovered by copyright can be
separately assigned or licen$édt denotes a property right against all other totifig
rights and interests and is superior to all nohtsg Having copyright is to have an
exclusive title which confers on its owner the tigh use, to exclude others both from

use and possession and to transmit use and passé&ssithers. A private individual has

58 Directive 2004/48/EC on the enforcement of Ietgtlal property right.

59 Copyright and Orphan Works, British Screen AdmrsCouncil, Paper for the Gowers Review, August
2006, http://www.bsac.uk.com/reports/orphanworkspayplf, p. 18. Last visited 24.4.08.

60 See Art 5 (2) Berne Convention.

61 Dane S. Ciolino, Why Copyrights are not CommuRitoperty, Louisiana Law Review, Fall 1999,
retrieved from Westlaw, 12.08.09, p. 127, 133.

62 J. A. L. Sterling, World Copyright Law, LonddBweet & Maxwell 2003, p. 4.

63 Ibid., p. 15.
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the right to determine what will be done with arjeah® Copyright laws are considered
a means to prevent trespassers as copiers anddeegfrom violating the rights authors
have in their protected work3.Copyrights are a powerful economic tool; they are
connection between rights and rewards.

In addition to economic rights, copyright also gd®s another set of rights, namely the
moral rights. Moral rights seek to protect the gniiy of a work and the author’s
connection with if® Economical rights include, as above mentioned, rights to
reproduction, make derivative works, public disitibn, performances and display and
the right to broadcast the wotkThe right in the context of property is directeghimst
the entire world, it is known as right in rem agoged to right in personam which is
directed against a single person. Intellectual eriypis concerned with giving only the
rights-owner the right to specific uses of the waakd requiring permission from the
rights-owner if other wants to make use of the work

Generally, different acts restricted by copyrightrelated rights are concerned when
reutilizing existing content. Although librariesdaarchives may be authorized by law to
digitize a work, the communication to the publicluding making it available by way of
interactive on-demand transmissions remains coveyegh exclusive righf® The public

is offered access to the works from a place ancha individually chosen by them when
it comes to those interactive on-demand transmissidhis is why permission from the
rights-holders is required if digitized material t& be subsequently distributed,
communicated or otherwise made available to thdiqub

When the terms of protection have expired, a cgpyeid work becomes part of the
public domain. From that time every member of phublic and the creator share the
same privilege of us¥.According to Art. 1 of the Copyright Directive tleeonomic and
moral rights protection in a copyrighted work lag@years from the end of the calendar
year in which the author dies. In the U.S. all vesf@r-hire and works created by

corporate authors are protected for ninety-fiveryeas a result, many, if not even almost

64 Lior Zemer, The Idea of Authorship in Copyrighshgate, Aldershot 2007, p. 44.

65 Ibid., p. 45.

66 David Vaver, Moral Rights Yesterday, Today aothdrrow, International Journal of Law and
Information Technology 7(3) 1999, p. 270.

67 Lior Zemer, The Idea of Authorship in Copyrighthgate, Aldershot 2007, p. 51.

68 Final Report on Digital Preservation, Orphan k8pand Out-of-Print Works, i2010: Digital Librasie
High Level Expert Group- Copyright Subgroup, p. 18,
http://ec.europa.eu/information_society/activitibgital_libraries/hleg/hleg_meetings/index_en.htm,
Last visited: 09.06.08.

69 Lior Zemer, The Idea of Authorship in Copyrighshgate, Aldershot 2007, p. 62-63.
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all works, created after 1923 are protected by dghy until 2018° Also the EU
Commission has already adopted an initiative inclwhihe term of protection for
recorded performances and the record itself (the t@&f copyright for performers) is
proposed to be extended from 50 up to 95 y&ars.

= Publication
The general understanding of “to publish” is to malontent available to the public.
“Public” means, as opposed to “private”, pertainioghe people or to the community.
Art. 3 (3) of the Berne Convention defines the esgion “published works” meaning
works published with the consent of the authorsateter may be the means of
manufacture of the copies, provided that the alwdiliy of such copies have been such as
to satisfy the reasonable requirements of the pubkving regard to the nature of the
work.

= Reproduction
In the context of Copyright, reproduction refersctgpying, not to performance or some
other act which brings a work to perception otheenvthan in a tangible copy. The
meanings of reproduction, among others, are theraaif repeating in a copy, a
representation in some form or by some means aétkential features of a thing and the
action of bringing into existence again. So, repiibn can refer to the action of making
a copy, the copy itself and use of the copy to eerile original perceptibl€. A copy
does not need to be in the same medium as thenakighs long as it is fixed and
communicable to others. The fact that the copyiggal rather than in the form of i.e. a
paper book is also irrelevafit.

= Exceptions for libraries and archives for reproductrom copyright
As mentioned in part 2.1. of this paper, the CagyriDirective 2001/29/EC allows an
exception for specific acts of reproduction for remmmercial purposes by publicly
accessible libraries, educational establishmentsenms or archives in Art. 5 (2)(©).
This exception is however not mandatory and hasdetifferent implementations in the

Member States. Also, as recital 40 of the CopyriDinective points out, this exception

70 Pamela Brannon, Reforming Copyright to fosteogation: Providing access to orphaned works,
Journal of Intellectual Property Law, Fall 20064pretrieved from Westlaw 30.08.08.

71 http://europa.eu/rapid/pressReleasesAction.flererece=1P/08/1156, Last visited 22.09.08;
http://ec.europa.eu/internal_market/smn/smn51/dopgtight_en.pdf, Last visited 22.09.08.

72 J. A. L. Sterling, World Copyright Law, LonddBweet & Maxwell 2003, p. 179.

73 Elisabeth Hanratty, Google Library: Beyond f&e?, Duke Law & Technology Review 2005 (10), p.
2, retrieved from Westlaw 30.08.08.

74 Stefan van Gompel, Audiovisual Archives andltfability to clear rights in Orphan Works in: Irisi8
Legal Observations of the European Audiovisual @lzgery, Issue 2007-4, p. 2.
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should be limited to certain special cases andcowtr uses made in the context of
online deliveries of protected works or phonograifitss could mean that reproductions
are only allowed in certain specific cases whictuldacover certain acts necessary for
the preservation of works contained in the libgatalogues, though it does not provide
libraries or other beneficiaries with a blanketeption from the right of reproductidn.
Another exception publicly accessible librariesyeational establishments, archives and
museums benefit from under current copyright legish is Art. 5 (3)(n) of the
Copyright Directive. This is a narrowly formulatesception to the communication to
the public right and the making available right tbe purpose of research or private
study by means of dedicated terminals located emptemises of such establishmefts.

Works are broadly classified as works in public domand works not in public domain
and thus enjoying copyright protection. Works ifbleidomain no longer enjoy the legal
monopoly as such time has elapsed within which dfeator of the work had to be
rewarded and such time has commenced where ther Igogl which copyright seeks to

serve i.e. to promote the progress of science grd’a

5.2.1. German Legislation

The German Copyright Act does not contain any miow that deals with the Orphan
Works issue. For libraries the German Copyright pavides two articles, § 19a and
895a Gesetz uber Urheberrecht und verwandte Selohter (UrhG), which are of
importance.

§ 19a contains the right to make a work publiclgilable. The author of a work is the
only one who can make use of this right, if there mo exclusive licenses/agreements
who give other people the right do so. For libratieis means that they are not allowed
to make a work publicly available unless they hatbéained the right to do so by the
copyright owner. The only exemption to this rightgiven in 8 52a which only allows a
public availability for parts of a work for reselhror educational purposes and only for a
limited group of people.

§ 95a contains the right for the rights-owner tgitdi protection/safety measures like

75 Green Paper, Copyright in the Knowledge Econd@@aynmission of the European Communities,
http://www.euo.dk/upload/application/pdf/53dc61d8I80466.pdf, p. 8 Last visited 06.08.08.

76 Ibid.,p. 7.

77 Akhil Prasad & Aditi Agarwala, Copyright, Googled the digitization of libraries, Computer Law &
Security Report 24 (2008), p. 256.
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Digital Rights Management or other forms of seguniteasures. It is against the law to
circumvent such a measurement. From 8§ 95b one ezmh that only i.e. libraries with
archive functions or researchers who need the Wmwrkesearch purposes are allowed to
ask for instruments to circumvent these securgyriments.

Another provision is 8 41 which deals with worksondre no more used in a commercial
sense. A rights-owner gets the right to exploit\agk back if the exclusive license in
which he gave away the exploitation right of therkvibas not been used within a special
timeframe defined in § 41. In the same sensenbigadays argued, that if the copyright-
owner cannot be found, it should be allowed to publish” the Orphaned Work.
Therefore, in the view of the existing 8§ 41, a rfe®2c is proposed by several academics

in Germany to regulate the Orphan Works isSue.

5.2.2. Nordic Legislation

~Avtalelisenser* — Extended Collective Agreementémnses
A very Nordic arrangement is the legal instrumeindo Extended Collective Agreement
License (in the following “collective license”) dgw, which not only exists in Norway,
but also in Denmark, Sweden, Finland and Icelandhé Nordic countries a copyright
organization can represent only those right ownein® have in person or through
another organization given a mandate to act om begialf’®
The effects of an agreement concluded betweengam@ation and a user cover only the
contracting parties and any agreement is not bghdim third parties. In the extended
license system an agreement obtains, directly emésis of law, a binding effect on non-
represented right-owners.
An extended license can be seen as a limitatiocopgright, which interferes as little as
possible with the freedom to contract and aims atimizing the effective administering
of rights. The extension effect provides the useeeessary protection against claims by

outsiders and against criminal sanctighs.

The collective license comprises an agreement let\aerepresentative collecting rights
organization and a user or an organization of ugmrghe utilization of copyrighted

78 http://www.urheberrechtsbuendnis.de/docs/veredisrke.pdf, Last visited 10.07.08; http://www.inf-
wiss.uni-konstanz.de/People/RK/\Vortraege2008/Vestederke ProoE4sentation.ppt, Last visited:
10.07.08.

79 http://www.kopinor.org/opphavsrett/avtalelisexténded_collective_license, Last visited 20.09.08.

80 ibid.
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material. This agreement releases a right for #exsuencompassed by the agreement to
also use works/material from right-owners that acg¢ part of the collecting rights
organization.

Background for this system is a view on the usdremthe coordination/organization of
placing several individual agreements with a hugeunt of copyright owners is not
feasible or defensible, both administrative ancheoaic®

An extended license system contains in generdbttmving six element$?

1. The organization and the user conclude an agreementhe basis of free
negotiations.

2. The organization has to be nationally represergativts field.

3. The agreement is by law made binding on non-reptedeight owners.

4. The user may legally use all materials without megdo meet individually
claims by outsiders and criminal sanctions.
Non-represented right owners have a right to imigl remuneration.

6. Non-represented right owners have in most caseghato prohibit the use of

their works.

A professional organization as a negotiating pastgtronger than an individual right
owner. Its sole task is to aim at results as adggetus as possible. The contractual terms
and conditions thus achieved are in general adoleptalso to outsiders. A non-
represented right owner would hardly be able taeaehbetter results by acting alofte.

It is important to see the different connectionwesn the agreement and the collective
license by law. The agreement between the coligdiights organization and the user
implicates acceptance from the right-owner to tee of his work and the proxy for
administration of his rights. In contrast, the eotlve license contains by law the right to
use works from right-owners that are not encomphssg the agreement. This
arrangement made it possible to clear rights effelgt without having an “a priori”

consent.

81 Free translation of: "Avtalelisens”, http://wvalara.no/definisjoner/index.html?term=18468882,tLas
visited 20.08.2008.

82 http://www.kopinor.org/opphavsrett/avtalelisexsénded_collective_license, Last visited 20.09.08.
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5.2.3. Legislation of the United Kingdom

The United Kingdom has a provision that affectsnalé subset of orphan works, namely
those for which it is reasonable to assume the rigipyhas already expired. The law
provides that there is no infringement where thpyaght owner cannot be found by a
reasonable inquiry and where the date the copyregiires is uncertain but it is
reasonable to assume that the copyright has exffired

The British Screen Advisory Council preferred thabther exception that would permit
the use of orphan works would be coupled with thesgility for copyright owners who
later emerge of seeking compensation for the usddvoe implemented in Copyright
Law.2® A problem would then be, whether such an exceptionld be compatible with
the UK’s obligation under EU Copyright Law. Howeyére UK Government is asked
“to ensure that the need to provide comprehensivgicos to the issue of Orphan Works
is solved across the EU as part of the currenteevof that Directive ®® From this one
could read, that the BSAC is asking the UK Govemim&® recommend to the
Commission to implement another exception, possiohder Art 5 (3) (a) of the

Copyright Directive, to solve the Orphan Works essu

5.2.4. North American Legislation, United States of America and Canada

= US.
Under the Copyright Act of 1909 a registration bk twork was needed to obtain
copyright protection in the U.S. until 1978. Thiasmxchanged through the Copyright Act
of 1976, which came into force'bf January 1978 and made it no longer necessary to
register a work for copyright protection.
The U.S. Copyright Act provides libraries and avelsi an explicit exemption from
liability for copyright infringement under certaidesignated circumstances. To be non-
infringing it must®’
1. be a single copy
2. made by a library or archive or by employees ohsacting within the scope of

their employment

84 Notices, Library of Congress, Copyright Offi@rphan Works, 26. January 2005, p. 6, retrievechfro
Westlaw 30.08.08 (70 FR 3739).

85 Copyright and Orphan Works, British Screen AdmrsCouncil, Paper for the Gowers Review, August
2006, http://www.bsac.uk.com/reports/orphanworkspayplf, p. 19. Last visited 24.4.08.

86 Ibid., p. 20.

87 Elisabeth Hanratty, Google Library: Beyond fae?, Duke Law & Technology Review 2005 (10), p.
3, retrieved from Westlaw 30.08.08.

24



3. not be associated with any commercial purpose
4. be copied from a collection that is open to theliour at least all researchers
5. include a notice of copyright.
The Copyright Act was updated in 1998 to reflee itnovations on digital technology
and the Senate clarified that digital libraries amdhives that exist only in the virtual
sense on the Internet do not fall under the libessgmptiort’
Fair Use is an affirmative defence to what wouldeotvise be an infringing act, such as
reproducing a copyrighted work. This attempts ttahee the inherent tension in the
purpose and implementation of copyright law. Fae allows others than the owner of
the copyright to use copyrighted work without pessmon when reasonable to promote
science and the useful arts. When trying to distish what is reasonable fair use from
what is actionable infringement one has to applyr foon-exclusive weighing factors
which are according to Sec. 107 of the U.S. Copyrigw?>°
1. The purpose and character of the use
This part of the analysis should take into consitien whether the use was of a
commercial nature or is for non-profit educatiopatposes. Commercial purposes
weighs against fair use but the crux is not whether motive of the use is only
commercial but whether the use allows the userraditpirom exploitation of the
copyrighted material without paying the customaigefor it
2. The nature of the copyrighted work
The more creative the expression embodied in a vibekmore likely a copy will not
be fair use. This means that copying factual warduding factual elements of
creative works is more likely to be fair use. Aldahe work is unpublished it is less
likely to be subject to fair use.
3. The amount and substantiality of the portion used
This is about the amount and substantiality of gbeion of the copyrighted work
used in relation to the entirety of the copyrighteatk and the purpose of the copy. If
the copy substantively captures the essence olvtiike the copying might preclude

fair use. Usually when a user reproduces an eniink and uses it for its original

88 Ibid.

89 http://www.copyright.gov/title17/92chapl.html#lQast visited: 14.09.08.

90 Elisabeth Hanratty, Google Library: Beyond fae?, Duke Law & Technology Review 2005 (10), p.
4-5, retrieved from Westlaw 30.08.08.
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purpose, with no added benefit to the public, thetihe of fair use is inapplicabfé.

4. The effect of the use on the potential market

This relates to the effect that the potentiallyrimding use has on the prospective
market for, or value of, the copyrighted work.dtthe currently existent markets that
are considered as well as any potential marketshiroriginal or derivative works
that a creator might develop or license otherstebbp. A use that substitutes for the
original is not fair use because it harms the ntaidethe original, since users turn to

the substitute instead of the origifal.

= International Conventions/Treaties and the U.Sidlation
The U.S. Copyright Office clearly sees, that depeient of any omnibus orphan works
provision must keep in mind the U.S. internatiotealh obligations that relate to
copyright. Those obligations are found primarilytiie major multilateral treaties dealing
with copyright: the Berne Convention, the TRIPS éement, the WCT and the WPP'T.
In addition to the ban on formalities imposed bg thternational copyright system, the
U.S. Copyright Office sees that the other majorigattion of that system relates to the
scope of limitations and exceptions to copyrightoaintry can enact and refers to the
different limitations and exceptions provided unttexr Berne Convention for substantive

rights.

= Canadian Legislation
For Copyright Owners who cannot be located, sectionf the Canadian Copyright Act
covers circumstances in which license may be isbydatie Copyright Board to do an act
as mentioned in section 3, 15, 18 or 21 of the @ghyAct. These sections provide the
rights-owner with the economical and moral riglfisperson who wishes to obtain a
license to use a published work, a fixation of afqgrener’'s performance, a published
sound recording or a fixation of a communicatiognai in which copyright subsists can
apply to the board for the issuance of the licefbe. license issued under section 77 (1)
is non-exclusive and subject to the terms and ¢mmdi the Board may establish. The
copyright-owner may no later than five years afteg expiration of a licence issued
under section 77 (1) collect the royalties fixedhe license or commence an action to

92 Ibid.

93 Ibid., p. 7.

94 US Copyright Office, Report on Orphan Works,usay 2006,
http://www.copyright.gov/orphan/orphan-full-repqdf, p. 59. Last visited 24.4.08.
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recover them in a court of competent jurisdictidn.

95 For the sections 3, 15, 18, 21 and 77 of thea@ian Copyright Act, see: http://www.cb-
cda.gc.cal/info/act-e.html#rid-33751, Last visit€d(®.08.
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6. Solutions

Before trying to find a solution to the issue, st®uld have a look at the governing
principles for the concerned groups.
For the group of rights holders the governing pples can be seen®4s
- the respect for copyright and related rights
- digitization and use within the premises of libearitaking place only with right
holders consent or based on statutory exception
- online availability taking place with right holdecensent
- right holders consent meaning rights clearancedoaseindividual or collective
licensing or combination thereof.
For the group of libraries, archives and museuragytiverning principle can be seefl’as
- legal certainty in their activities
- access within the premises of libraries, archivesl anuseums or online
availability
- getting permission for access to born-digital wookswvorks digitized by rights
holders
- getting permission for large scale digitization @oedess to analogue works
- legal certainty through solution for orphan worgsue.
Taking into account these principles it shall be ¢goal to find a balanced solution that
serves both groups.

6.1. Solution in Canada

As mentioned in part 5.2.4 the Canadian Copyrigtit iA section 77 permits a person
who wishes to obtain a license to use a publishetkwa fixation of a performer’s
performance, a published sound recording or aifirabf a communication signal to
apply for a license after reasonable efforts t@iedhe owner. So the understanding of
this provision is that the Copyright Board mustdagisfied that the applicant has made

reasonable efforts to locate the copyright ownetitostill has not been possible to locate

96 See further: Final Report on Digital Preservati@rphan Works, and Out-of-Print Works, i2010:
Digital Libraries High Level Expert Group- CopyrigBubgroup, p. 6,
http://ec.europa.eu/information_society/activitibgital_libraries/hleg/hleg_meetings/index_en.htm,
Last visited: 09.06.08.

97 Ibid., p. 66.
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the copyright owner. The Board can then issue aeaxatusive license authorizing the
person to use it in a way they wish. The licendésaly what use is permitted, the expiry
date, license fee and other terms and conditioasBibard considers appropriate. The
license fee is usually required to be paid to aydgpt collective society which would
normally represent the un-locatable copyright owrldre society is then liable to
reimburse with the license fee anyone who estaddisiwnership of copyright within five
years of the expiry of the license.

The effect of this license seems to appear to likeohature of an exception coupled with
remuneration, or as a compulsory liceffse.

Since 1990 until today only 226 licenses have bgemted through the Copyright
Board® It seems as if one reason might be the inabilitthe Board to grant licenses
other than for uses in Canada, what of course wbeld problem with any provision in
any country since the nature of copyright lawsatsanal. The Canadian provision is not
applicable to unpublished works, section 77 dodsatiow any use of these works in
Canada. This can be seen in the fact that outveinsapplications for licenses three were
denied because the work was unpublistf@d@he Canadian provision therefore lacks to

solve the issue for unpublished works.

6.2. Solution in Japan

For works where the copyright owner is unlocatalEpan has implemented a
compulsory licensing system. Unlike the Canadiastesy, the Japanese system provides
for arbitration when the user who wishes to broatleapublished work or make and
distribute phonograph records of a work is unabladgotiate with the copyright owner.
Japanese law also provides for arbitration wherutee attempts negotiation but fails to
reach an agreement with the copyright owner. Irheéastance the user must pay a
reasonable royalty set by the Commissioner fouseof the work®*

Under a compulsory licensing system, the use énfied and approved prior to the actual
use, resolving any uncertainty on the part of ther.uThis system assures the user that

the use is not infringing upon payment of the statufee.

98 Copyright and Orphan Works, British Screen AdmrsCouncil, Paper for the Gowers Review, August
2006, http://www.bsac.uk.com/reports/orphanworkspayplf, p. 10. Last visited 24.4.08.

99 http://www.ch-cda.gc.ca/unlocatable/licencesrslh_ast visited 16.08.08.

100 http://www.cb-cda.gc.ca/unlocatable/deniedraltast visited 16.08.08.

101 Art. 67-70 of the Japanese Copyright Act, httpvw.cric.or.jp/cric_e/clj/clj.html, Last visited
10.09.08.
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6.3. Possible solutions

The European Commission and the U.S. Copyrightc®ffiave different approaches to
find a solution to the Orphan Works issue.

Any solution would in general have to comply witational legislation but it also has to
comply with international conventions and treat@sone side and with EU legislation
on another. But, it should still be seen that aitsmh could bring a change of legislation
about; such a solution must then show how it cammpéemented in the law. The use of
orphan works needs, as a “best case scenariohtamational solution, as it will often
be the case that material that has been madeiameelon an orphan work provision in
one country will be traded internationally. Thiscbmes an issue where the rights have
not been cleared or there is no exception or offrtevision to rely upon in other
countries. It has though still to be borne in mihat also national solutions with national
area of application already can be seen as arstég iright direction.

The best approach, which is searched for in thieviehg, would be to try and reach

agreement at international and/or EU level on appate solutiong®?

6.3.1. Solutions discussed in the EU

In February 2006 the European Commission estallisheligh Level Expert Group to
advise it on organizational, legal and technicallleimgers and to contribute to a shared
strategic vision for European Digital Libraries.eTHigh Level Expert Group then set up
a Copyright Subgroup to deal with the Copyrightess This Copyright Subgroup has
focused on the development of practical solutiamsititer alia out-of-print works and
orphan works? The recommendations of the Copyright Subgroup bélldiscussed in
the following paragraph.

The solutions discussed in the EU important fos thork are the recommendations and
guidelines from the Copyright Subgroup, which aorptovide a common multi lingual
access point to Europe’s cultural heritage.

The Final Report of the High Level Expert Grouprifies that clarification and

transparency in the copyright status of a work \woé an important element in the

102 Copyright and Orphan Works, British Screen Adwy Council, Paper for the Gowers Review,
August 2006, http://www.bsac.uk.com/reports/orpharkspaper.pdf, p. 17. Last visited 24.4.08.

103 Joint Report Sector Specific Guidelines on Diligience Cirteria for Orphan Works, The EU
Digital Libraries Initiative,
http://www.ec.europa.eu/information_society/actéstdigital_libraries/doc/hleg_minutes/mou/guidelin
es.pdf, p.1, Last visited 27.07.08.
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European Digital Library initiative. Cultural insitions would need adequate certainty in
dealing with orphan works?
The general prerequisites that need to be fulfildten considering the use of orphan
works aré®

- Auser wishes to make good faith use of a work aithunclear copyright status

- Due diligence has been performed in trying to idernthe rightsholders and/or

locate them
- The user wishes to use the work in a clearly ddfimanner
- The user has a duty to seek authority before etipdpihe orphan work, unless a
specific copyright exception applies.

Following are the guidelines for the diligent séacciteria which should be established.

= Diligent Search Guidelines
It is proposed that there needs to be guidancehat gonstitutes diligent search if this is
required before the use of a work. These diligegdrch guidelines could best be
established in collaboration with right holders andtural institutions. The European
Commission invited representatives of several $takiers to discuss and agree upon
due diligence guidelines for four creative sectonsEuropean level. These European
level guidelines including generic information resmes could be linked to national
resources and thereby establish a map of availabftemation resources across
Europe® This development of databases on information abeeitan works might be
able to facilitate users in their search. Inteiiligkthese databases with national databases
and registries would achieve a common multilingaatess point and a European-wide
resource that is needed. The Copyright Subgroupdeadloped a set of Key Principle
for Databases and Rights Clearance Centres foraDriforks and it appeared as a result
of the preliminary work that a test-base would io@lemented in a forthcoming project
called ARROWY’
The diligent search principles were sefas

- cover all orphan works on the basis of a sharenhitioh

- Include guidance on diligent search

104 Final Report on Digital Preservation, Orpharrk&pand Out-of-Print Works, i2010: Digital Libras
High Level Expert Group- Copyright Subgroup, p. 11,
http://ec.europa.eu/information_society/activitibgital_libraries/hleg/hleg_meetings/index_en.htm,
Last visited: 09.06.08.

1051bid., p. 12.

106 Ibid., p. 10-11.
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- Include provision for withdrawal if the right holdeeappears
- Offer cultural, non-profit establishments a spetiaatment when fulfilling their
dissemination purposes, to be further discussesidest stakeholders
- Include requirement for general remuneration orweenation of the right-holder
reappears.
Also in this context the Copyright Subgroup sugeeéshat the notion and conditions of
diligent search in the context of orphan works reetb be elaborated. The parameters
were the following'%°
- Any solution for Orphan Works should be applicatdeall kinds of protected
works
- The potential user of orphan works should be reguio conduct a thorough
search in good faith in the country of publicatfmatuction if applicable, with a
view to identifying, locating and contacting thepgaght owner, prior to the use
of the work
- A flexible approach should be adopted to ensuradeguate solution in dealing
with individual circumstances of each Orphan Wdéaking into account various
categories of works
- Guidelines or best practices specific to differkinids of work could be worked
out by stakeholders in different fields
- Any regulatory initiative should refrain from preggng minimum search steps
or information sources to be consulted, due todtgpchanging information
sources and search techniques.
Diligent search guidelines on European level wadoydtheir nature be generic and it
would be important to customise the generic infdromaresources locally and link
national resources into a European-wide informaponl. This would be particularly
important, as the country of origin of the work Wwbmormally be the place where the
search would be initiated.
Therefore, while due diligence guidelines woulddreimportant feature in facilitating
the use of Orphan Works, they would need to belsupgnted by practical tools to serve
the users?®
- Rights Clearance Procedure and Rights ClearanceeCen

A part of the proposal by the copyright subgrouthes development of a rights clearance

109 Ibid.
1101bid., p. 16.
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procedure and a Rights Clearance Centre to gregrides to use orphan works. As an
integral part of the ARROW Project, rights cleamman take place where licenses are
offered by a mechanism set up by right holders.

The Commission recommended that the Member St&ieglds recognise solutions in
other countries that fulfil the diligent searchteria in order to achieve the cross-border
effect. Material whose right-holders would be cdesed diligently searched for in one
Member State would also be considered accordinglgniother. The solution would be
based on the concept of mutual recognititn.

The Copyright Subgroup concluded that it is impatrta offer solutions to orphan works
from the beginning, as it acknowledges that variotduntary and regulatory
mechanisms to facilitate the use of orphan workistexn different countries and new
proposals are pending. Based on this approach dipgright Subgroup emphasized the
need for interoperabilit}**

6.3.2. Solution through change of Copyright Law?

A solution could be to give libraries and archivesre rights through the Copyright law.
The national libraries are in most Member States s our cultural archives and could
therefore get the right to obtain and make backopies that are stored in digital
escrows. The basic rule could be that librarieshhe right to produce new, unprotected
copies if the right-owner does not opt-out fronsthile*?

For orphan works the national libraries could det tight to clear the rights of these
works. In most Member States there is a law th& fhe duty to deliver a depositary or
presentation copy of the work to the national lilms on the author and/or publisher, as
l.e. 8 14 of the German national library Act. Thgbuthis law the national libraries
should have an overview of works, authors and phblis. If a work is not registered in
the national library, it is arguable that the riggbivner is not interested in using his right

and it could seem adequate that the work is matdkcpuavailable.

The problem with this solution though is, that tepositary rule is a relatively new rule

1111bid., p. 14.

1121bid., p. 10.

113 Gisle Hannemyr, Farvel, Gutenberg,
http://www.bokogbibliotek.no/index.php?option=corontent&task=view&id=823&I, Last visited:
18.09.08.
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and the Orphan Works issue considers mostly oldeksv So the argument about the
registration can only be seen for newer works,esiie older works where not affected

by this rule.

6.3.3. The Nordic Extended Collective Agreement License, a solution for
Europe?
The Extended Collective Agreement Licenses carr diiigger possibilities for archives
and libraries as well as users to fully utilise #tvantages of the digitisation.
In the Norwegian copyright one can find 88 13, 3@, 34 and 36 with models for the
collective license, i.e. for photocopies and useuiblic and private organizations and
broadcasting. For the first mentioned exceptionerethis no title for individual
reimbursement through the copyright owner in cattta models for broadcasting. All
agreements about reimbursement, distribution aaidhesl of the entitlements are effective
against right-owners who are not members of théecte societies. But the rights-
owner can still claim individual reimbursement ke textent he makes it visible that his
work has been used. It is further a prerequisiét the user can use works of the same
kind as the ones effective through the agreementhenconditions considered in the
agreement for demands and the allocation of claikis®, the outsider of the collecting
societies has no right to impose a ban on the Usis avork.
For libraries, archives and museums a new § 16amplemented and gives the right to
the display and preservation of works and opensibitises for libraries to use new
technologies to display material and make copyedhtorks available.
Also for the Norwegian broadcaster (NRK) new patiids to reuse the back catalogue
of works or also called “dead archives” was opetiedugh 8 32 et seq. of the
Norwegian copyright law since time makes it difficio clear the rights for these works.
This collective license is though only effective feorks broadcasted before 1. January
199714
All the Nordic countries have a similar legislatiabout the collective license, and it has
to be expected that this fact made the EU accapt dystem as a solution for the
clearance of rights?®

114 Free translation of: Avtalelisenser, Ole-AndrBagnstad, Nordiskt Immateriellt Rattsskydd - NiR,
2, 2004, p. 153, http://www.jus.uio.no/ifp/markegtsipublikasjoner/publikasjoner.html, Last visited
20.08.08.

115 Free translation of: Medier i Norden: Fokudgartalsutgave 2003, www.nmn.org/Nordisk?03-
2fok.htm, Last visited 10.09.08.
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In Denmark the Copyright Act was changed with dffeom the ' of July 2008 and it
even broadens the system of collective licensess Thange especially meets the
problem of rights clearance issues. It introducgsreeral admission for agreements with
the effect of a collective license. This means thatltural institution like i.e. a national
library, through the new § 16 b (and also the DRniBh Radio and the TV Station TV2
through the new § 30 a) can enter into an agreemihta collecting society, i.e. the
author’s federation, about online access of theuifs collection™*

With this change the Danish collective license aegrent is even broader than in the
other Nordic countries, especially with regard éonenercial use of works.

» Legal classification

There might be some obscurities about the termgyolof collective license and
compulsory license. The interpretation of the aile license in Norwegian law shows
that the collective license in reality is a compuyslicense, since it gives the right to use
a copyrighted work without the consent of the rigbtder. It could therefore be said that
the collective license contains the borderline fittva personal right, in the sense that use
is allowed without getting the right-owner’s conserhis would clearly be a functional
form of clearing facing the right-owners. Importasthe fact that all collective licenses
by law comprise the existence of a beforehand aggaebetween a representative right
collecting society and a group of users in commiorthis sense it is also important to
keep in mind that all collective licenses by law atrictly narrowed to right-owners that
are not a part of a collective agreement orderthatithe conditions are bound to what
other right-owners have agreed through the agreemih the collective society and
based on an arrangement the right-owner societgs$tablished and the members of this

organization have joined on a voluntary basfs.

= Compliance with international conventions
A problem is that Art. 14 and 14 bis of the Berren@ention not include rules that allow

legal limitation of compulsory licenses or colleetilicenses. Art 11 bis of the Berne

116 Free translation of: ZEndringer i ophavsretsigve
http://www.danskforfatterforening.dk/Nyhed_Aendramgi_ophavsretsloven.html, Last visited:
10.09.08.

117 Free translation of: Avtalelisenser, Ole-AndrBagnstad, Nordiskt Immateriellt Rattsskydd - NiR,
2, 2004, p. 154, http://www.jus.uio.no/ifp/markestsipublikasjoner/publikasjoner.html, Last visited
20.08.08.
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Convention prescribes the personal right to assegof literary and artistic works to
the public both through wireless broadcasting, @odked broadcasting or video-
transmission. Art 11 bis in other words allows caitspry licenses or collective licenses,
but it expects that right-owners get remuneratmritie use.

When it comes to license agreements, admissionrdeeptation of works is limited
through the three-step-test in Art. 9 (2) of tharigeConvention. Under the three-step-
test one can only limit the personal right undatate circumstances concomitantly the
presentation of the work shall not violent the exaltion of the work and not put the
authors legitimate interests aside.

Recital 18 of the Copyright Directive says that thective does not allude the Member
States regime about the administration of righdsxended collective licenses.

It might become an issue before the WTO that thedidaollective licenses don'’t satisfy
the criteria under the three-step-test of Art. ¥3he TRIPS Agreement? But since
remuneration for rights-holders is secured throtighlicense agreement and the EU in
its Copyright Directive has accepted the solutibroeigh the license agreement, this

issue does not seem present.

= |ssues

Looking closer on the construction of collectiveelsing, there still could be a problem
that exists with the collective licensing systerhe tindividual remuneration. The
collective rights organizations have only to a dnaggree developed systems for the
registration of works that are used. This implemmetihe issue of paying the
reimbursement to the right-owner. This could leadhe right-owner having to verify
that his work has been used, which in practicelmamery difficult. Another issue could
be seen for collective licenses for library use.sMof the material used by libraries is
used under license terms that give access to pgeggenof work and accessibility after
payment. The same applies to digital use and wibikswere uploaded on the Internet by
the copyright owner himself.

Against this remark one could argue that it is thatkable that libraries want to further
clear the rights they already have made agreenfientapart from that the rights-owner
possibly will not be interested in such a solutidhis issue could though arise for out-of-

print works that still are under copyright protecti but the treatment of these works is

1181bid., p. 156-157.
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not to be solved in this paper.

An issue could also arise where the copyright owraey given away exclusive licenses
about the use of the work. In this situation thélective license could “run over”
exclusive agreements. It should be possible footheer of exclusive rights to deny use
of the work by third parties to solve this issuet Bs the law is written at this stage, the
collective license could penetrate the individuallasive agreement. It has to be seen
though, that the collective agreement “rules” vicom one Nordic country to another.
The most far reaching is the Danish rule, whichvates for a general extended license

with individual rights “to veto” against the use.

In the system of extended collective licensing thstitutions could negotiate the
contracts, which are best adapted to their nedus.férm of licensing could present the
risk that no agreement or a rather restrictive egent would be reached in other
Member States, but at the same time the negotigiias the possibility to regulate the

question of exclusive agreements with the rightsiens.

The overall purpose of the extended license ig¢ate favourable conditions for the use
of protected materials from the viewpoint of thghtiowners, the users, and the public at

large!*?

6.3.4. National License of the German Research Association*?°

In Germany the German Research Association (DeaiiSohschungs Gesellschaft, DFG)
has started an initiative of a system of over-regiolicenses for use of academic
literature and sources for academic purposes.

The goal of this system is to provide access tadewac literature and/or academic
sources to every user in Germany especially foreggcneeded for the work of
researchers, also when the works are not avaithbbeigh their university or research
institutes network. The DFG national license adh¢he permission of a non-exclusive
and non-transferable license for the use of a mothuough the DFG national license
that is exploited by a publishing company (licenstwrough “DFG special collecting

domain libraries”,Sondersammelgebietsbibliothekdhicensee). The License contains

119 http://www.kopinor.org/opphavsrett/avtalelisexsended_collective_license, Last visited 20.09.08
120 http://www.nationallizenzen.de/, Last visite®1(9.08.
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the right to make the product available in Netwosk€h as Virtual Private Networks

additionally to the availability in In-House-Netws: Normally the access to these
Virtual Private Networks (and similar) is obtaingth a username and a password.
Institutional use is for convenience provided viaacng of IP-Number range of the

institution.

From digital text- and work issues, as well asdtactronic magazines, the delivery of
metadata is part of the national license. The nagtatias to be integrated to library
catalogues without any constraints, so that thaadlifyll text can be accessed or selected

directly from the catalogue ent§}

6.3.5. Solutions discussed in the U.S.

A research study undertaken by the Carnegie Mdllniversity Libraries in the United

States proposed five different solutions to themarpWorks issue:

- Make Orphan Works public domain either immediatelyupon meeting certain
conditions

- Provide a reasonable “effort accommodation” witbdictable limits or remedies for
infringement if the copyright owner later comesward

- Provide government-sponsored compulsory/defaudinbng of orphan works for a
reasonable royalty fee. Copyright owners who latmme forward can collect the
royalties paid for use of their work.

- Provide a default license for orphan works for animal fee. Published and
unpublished works not registered by a certain datpiire orphan status that persists
in perpetuity. Copyright owners who later come farevcan collect the fees paid for
use of their work. Registration is required only feorks that the copyright owner
does not want to provide under the default license.

- Provide a safe-harbour exemption for non-profitdites, archives, and educational
institutions to enable the reproduction and dissation of orphaned written work
published some number of years ago and currentiyobprint. Limit the scope of
allowable use to non-commercial use. Copyright awneho later come forward can

stop dissemination of their work. Registration wbbk required only for works that

121 http://www.nationallizenzen.de/ueber-natiozaltizen, Last visited 18.09.08.
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the copyright owner does not want made availabtieuthis exemptiof?” The safe
harbour exemption would only be valid for non-profibraries, archives and

educational institutions and create a presumpti@rghan work status.

The outcomes showed that making orphan works pdblain was not a viable solution
and many costs associated with compulsory licensmetuding the payment of a royalty
prior to the copyright owner coming forward make fhroposal very unattractive from
the perspective of trying to create a digital lipr® It was also found that legal
accommodation that would require libraries to exemeasonable effort to locate the
copyright owners of hundreds of thousands if ndtionis of books would not have a
profound impact on creating a universal digitatdity because of the transaction costs
and risk of liability. A legal exemption would likebe an essential step in solving the
orphan works problem, but access to works withdwet tight to use them creatively
would create a “read only” culturé

The default licenses approach requires registradimh renewal of published work for
which copyright owners wish to retain the full cogit term and remedies for
infringement provided by current copyright law. @el registration would be required
within a 25-year period of publication; software wieb be required to be registered
within five years of publication. Failure to registwould not remove copyright
protection, but rather signal that the work is @péd. Copyright owners who did not
register but later discover infringing uses may-giEntify and claim the fees paid for
use of their work. The user of unregistered workildde contingent to confirm the date
of the creation of the work and if possible theedait the death of the author, confirming
the expiration of the appropriate registration pgrand posting of a notice of intent to
use for a period of six months in a centrally adstrated Web accessible database.

This solution avoids the ambiguity and unpredidigbof a reasonable effort approach
and the threat of litigation. Users have the polssiio know whether a work has been

orphaned and when. Also the copyright owners gepthwer to signal that they have not

122 Denise Troll Covey, Copyright and the UniveBalital Library, Universal Digital Libraries:
Universal Access to Information. Proceedings ofltliernational Conference on the Universal Digital
Library, 2005, http://www.library.cmu.edu/PeopleltfTrollWebSite.html, p. 9-10, Last visited
27.07.08.
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abandoned their worke®

The survey closes with the statement that the tteliaensing proposal illumines and
models a path that would both compensate copyoghters and encourage creativity

and progress by embracing technol&gy.

If one divides the solutions proposed in the Urffo two broad categories, the first are
those, which rely upon an adjustment to the copyrigrm, and those that propose a
judicial solution by either adjusting existing defes or creating new defences to
infringement actions.
Proposals relying on an adjustment to the copyttigtm:
= Indefinitely renewable copyright
It has been proposed to shift copyright protectiora short initial copyright term,
such as ten years, which would be indefinitely veatde. This proposal is attractive
on the level that the term of copyright is suffidlg short that works in unstable
media would most likely not have degraded to thatpahere they would not be
preservable at the end of the initial term of pecotn. But under the proposal
“Mickey Mouse” would likely never enter the publiomain as Disney would have
the ability to renew its copyright on comics, filmsd so on in perpetuity. Also works
of enduring value such as films from Alfred Hitclekowould be unlikely to ever
enter the public domain.
While most works would enter the public domain iearlmany of the cultural
cornerstones would be unlikely to ever enter thelipidomain. Also, this proposal
would require the U.S. to withdraw from the Bernen@ention, which mandates that
the initial term of copyright protection be no lékan the life of the author plus fifty
years. As the withdrawal does not seem as an ofttiothe U.S., this system with a
short copyright term remains untenable as a solut® the problems posed by
Orphan Workg?’
= Constructive Abandonment
This proposal requires that copyright owners oflighled works register their works
within a twenty-five-year period following publicah. If a work is not registered

1251bid., p. 12.

1261bid.
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within this initial period, it is moved into orphatatus-*® This would not completely
abrogate copyright protection.
The trend in American copyright law for the pastfh@entury has been one of
expanding protection and scope while lowering thramce requirements for
copyright protectiort?® This proposal would be a reversal of this trend &
therefore not considered as a solution to thislprob

Proposals proposing judicial determinations:
» Fair Use
An adaptation of the fair use doctrine to proveate sarbour for users of orphaned
works has been advocated to allow for the useddfivorks when the transaction
costs of seeking permission exceed the value ofithase sought’® A completely
judicial solution such as this would avoid any peohs with inconsistency between
the term of full protection and the rate at whiah iadividual work loses value.
However, the transaction costs of such a systeweigh the benefits. Every case
must be decided individually, the level of uncertgirequisite in this system will
drive away potential users who lack the resourcesppear before a court for
adjudicatiom3*
= Limitation of Remedies
In its report the Copyright Office proposed a syst& limitations on remedies, also
called orphaned work defent®. A user who wishes to take advantage of the
limitations on remedies must perform a good failiigent search for the copyright
owner prior to use and provide attribution to tlhar and copyright owner. If the
user is sued for copyright infringement upon a wheteation that the user meets the
statutory requirement, the court may only awaréoeable compensation for the use.
If the use is personal and without any direct alirect commercial advantage, and
the user immediately ceases the use upon recandtige of infringement, the court

may not award any monetary damagés.

128 Lawrence Lessig et al., Comments of Creativen@ons and Save the Music, 25.3.2005, p.12,
http://www.copyright.gov/orphan/comments/reply/ st aisited 10.09.08.

129 Pamela Brannon, Reforming Copyright to fogteoiation: Providing access to orphaned works,
Journal of Intellectual Property Law, Fall 20069pretrieved from Westlaw 30.08.08.

130 William Patry & Richard Posner, Fair Use anat@bry Reform in the Wake of Eldred, California
Law Review 2004, p. 1650.

131 Pamela Brannon, Reforming Copyright to fogteoiation: Providing access to orphaned works,
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132 Report on Orphan Works, January 2006, p. i23.//www.copyright.gov/orphan, Lase visited
10.09.08.
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Also this system fails to provide the pre-emptiegtainty necessary to prevent self
censorship. The Copyright Office statutory languggevides a defence to an
infringement action. Users might be unwilling tekrithe possibility of a lawsuit,

even if they would be likely to prevdit?

6.4. Scope of solution of the Orphan Works issue

One could raise the question if the solution todhghan works problem should apply to
all users and uses of designated orphan works.

It could be difficult to distinguish commercial fro non-commercial use and any
uncertainty would reduce the value of the solutiad its impact on the issue.

Any solution should be divided for its purpose;non-commercial and commercial use
and considering the two different user-groups,dgiteip using works for educational and
research purposes and the group using works dolepyrivate use.

6.5. Evaluation of solutions

6.5.1. Solution provided by the EU

The Subgroups recommended approach build on th@pEan concept of mechanisms in
each Member State having a minimum common denoonirgaid mutual recognition of
national solutions. In practice this means thateonommon core principles and due
diligence guidelines for identifying and/or locaimights holders are established by a
regulation or a directive, material whose right$dbos have been considered diligently
searched for should also be considered accordinglther Member States>

Different treatment of the same act in different ber States may lead to legal
uncertainty with regard to what is permitted untlee exception. Depending on the
country, identical acts could be legal or illegéhe causes of this problem lie in the
different ways in which Member States have implete@énthe exception into their
national laws:*®

Due Diligent Search criteria are nowadays a vemiroon and in itself a very handsome

134 Pamela Brannon, Reforming Copyright to fogteocation: Providing access to orphaned works,
Journal of Intellectual Property Law, Fall 200610, retrieved from Westlaw 30.08.08.
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Last visited: 09.06.08.
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way of finding a general solution for this issukisl though questionable if not only
general guidelines on these criteria can be foardiscussions with the Member States,
but also if these in the end risk being too widear8h criteria will always also be
dependent on the technical possibilities, and readl seen and learned in the past years
the technical options change rapidly. There i$ #té issue that these criteria in the end
are too porous and do not conform to the high stadedthat are set for copyright
protection. Copyright-owners rely on the safeguatrtheir rights through the Copyright
Law, and especially on the remuneration. This ghadt be undermined by possibly
poor compromises, through an adherence of the lyjugdan European legislation or not,
that have to be found to fulfil with the want of klember States.

6.5.2. Solution provided by the Nordic Extended Collective License Agreement

Owing to technological progress, the use of pretbchaterials is more and more often
taking place far beyond the possibility of contlm} the right owners themselves.
Collective administration of rights is in such sitions the only solution that work¥’

Since no organization can represent all the autbbrthe world, a pure contractual
alternative is conceptually impossible. There vallvays be authors who have not
authorized or will not authorize anyone to reprégbem. This does not mean that these
authors - when asked - would be absolutely opptaséte use of their works®

The Nordic extended license system has worked kespect to broadcasts for over 30
years. In the 1980s it underwent a kind of renaissait was observed that extended
license was precisely the best solution to the etones difficult- problems of

reprographic reproduction, cable retransmissiod,euwen re-broadcastind’

A question that often is raised is what will hapgerthe money the users paid to the
collecting societies if the rights-owner is notdtable and the remuneration is not paid to
him. It is at this stage not clarified what this meg should be used for. For the purpose
of supporting copyright and culture, this moneyldooe used for the benefit of future

cultural creation.

All'in all this sort of license agreement, despisepossible issues, seems to provide for a

137 Ase Kleveland, Copyright functions well in tHerdic countries,
http://www.kopinor.org/opphavsrett/avtalelisensémded_collective_license, Last visited 20.09.08.
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solution in the field where they are legal throuhéir legislation. It remains though as a
national solution only valid for the national téory and therefore is a good approach
where a European solution via the harmonizatioim@efEuropean Copyright Law can not

be found.

6.5.3. Solution provided by the U.S.

The U.S. approach already starts with a differexgial background than the EU law
considering the Fair Use-Doctrine which alreadyegivnore feeway than we have at
this stage in Europe, so solutions building froms octrine can not be considered in the
same way for Europe.

The diligent search criterion, which decides akinfringement of a work, is seen as too
vague in the U.S. proposal. The search criterigrigisised in the European approach,
must be clear and shall not be open for interpoetat

The registration approach would finally be a breatinternational treaties the U.S. are
bound to. This, as already mentioned, also is #s® dor the proposed solution via an
indefinitely renewable copyright.

From a European point of view, and as already &sedl in part 6.3.5. each category has

to be seen as to in the end fail to provide a cete@olution to orphan works problems.
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7. Summary

Recognizing that different solutions for differgmirposes are needed, the approach has
to be divided in the group of commercial use ondhe side and non-commercial use on
the other side.

In general, the extended collective license agre¢émaccepted by the EU through
Recital 18 in the Copyright Directive, and as aliyeapplied in the Nordic countries, is
to be seen as the favourable solution althougls iknown that it is not tailored for
Orphan Works. Still it is seen as capable of beibig to, to a large extent, eliminate the
issue of unknown or non-locatable right-hold¥éfsSeen that the effect of a collective
license, according to Art 5 of the Berne Conventiwnould be restricted to the national
territory, some general requirements should be barred through the EU for a common
European solution.

It should be required that the organization repressewith extensive coverage, the
authors in its field in its country. The fulfilmeaf the requirements can, when necessary,
be controlled by setting it as a condition for éxtension effect of the agreements that a
public authority has accepted the organizationtfis function*** The ideal would of
course be an organization that represents thesrmlibers of all the countries concerned
in the case of use of international repertoire.

The degree of organization of right owners variesatly from one field and from one
country to another. In music one can find the hsgjlitkegree of collective administration
in the field of music, i.e. the collecting soci@i@®NO for Norway, GEMA for Germany
or SACEM for France. The system in other fieldsomdy in a few countries as high
advanced as it is in the music field, and in mawoyntries administration is still
developing or non existent.

A requirement that the Commission could set in trespect is a good national
representativeness, since in some fields a compsele international organizational

structure is lacking.

140 Final Report on Digital Preservation, Orpharrk&pand Out-of-Print Works, i2010: Digital Libras
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For the issue of non-represented rights-ownergtalternative solutions can be seen.

* Indemnity Clause
Into an agreement one could incorporate an indgnuteiuse by which the organization
assumes the liability for the payment of remunerato non-represented rights-owners.
However, this alternative only eliminates finandiability under civil law; the user is
always responsible for any infringements he hasnoitidd. The position of the user is
therefore not safeguarded by this provisith.

= General Authorization by Law
Into the law one could incorporate a provision byl a copyright organisation is given
a general authorisation to represent right ownerbyowhich it is presumed that the
organisation has such right. This alternative hardiffers from those of extended
licenses, which do not give the organisation a geneght of representation but only
extends an agreement concluded by the organisalsonto cover non-represented right
owners.

» Provision of Non-Voluntary License
Into the law one could incorporate provisions of+woluntary licenses whenever
permitted by international conventions. One wouldhis case not need the consent of
rights-owners at all for the use of protected makerRights-owners only have a right to
remuneration. The disadvantage of this licenséas it is considerably farther-reaching
limitation on rights than the extended license #rsignificantly weakens the negotiating

position of right owners®®

For the different purposes of use, the followinfyison seems appropriate:

= Non-Commercial use
For the purposes of non-commercial use of Orphark8y the Nordic extended license
seems to be the best applicable solution. The d&tehcense goes back to and uses in a
wider sense than today, an in most countries kneysiem, the collecting societies.
These societies already have the role of reprasggritie rights-owners and making
agreements with the users of the works. Givingsthaeties the role of administrating

the extended license is just an extension of theies.

1421bid.
1431bid.
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= Commercial use
The Danish approach for the extended license séeiibs adequate for the purposes of
commercial use of works. When cultural instituticarsd/or public broadcaster want to
open their databases for online access, they shuand the possibility to enter into
agreements with collecting societies that act i@ #ygreement of their members and
through the certainty of remuneration for use ofrksoalso act for outsiders. This
solution may be too wide and could provoke oppositiBut still it could be seen as a

subsidiary solution if no answer can be found fier tcommercial use.

It is recognized that the Commission has seen tssipility of solving the Orphan
Works issue through the use of the extended liceysiem in its Final Report. It is hence

not understandable, why it did not elaborate memeipth on this solution.

If the Commission decides not to propose a harnatinis to the different national
copyright laws in regard of the Orphan Works issués still needed that the Member
States legislations secures that the national isakitare accepted in the other Member
States. This is the least common denominator if waets to avoid the requirement of
bilateral agreements between the 27 Member States the EFTA-States, which
otherwise will lead to time loss, more unsolved gjism and most severe for the i2010
initiative: a ‘rag-rug’ when it comes to rights clearance for the flagsproject, the

European library.
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8. Conclusion

It is proposed that the Commission elaborates enBxitended License System that is
used in the Nordic countries. For Non-Commercia tiee extended license provides a
solution that has already been used in the Nomlimiries for many years and has shown
its reliability. For Commercial use the Danish aggoh should be considered, although it
Is seen that it might lead to controversial dismrssbecause of its extent.

In the future it is likely that libraries will beawe the distribution channel and digital
gateway to information. The Commission should tfogee avoid the least common
denominator of acceptance of national solutionsaich single Member State and take the

step forward to one solution for the Orphan Wosdssie in Europe.
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